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TO 
THE RIGHT HONOURABLB 

EDWARD LORD ELLENBOROUGH, 

LORD CHIEF JUSTICE OF ENGLAND, 

My Lord^ 

As the design of the following Treatise is to ex- 
plain a very material part of the Criminal Law of the 
Land, it naturally suggested itself to me, that your 
Lordship, as being at the head of that Law, had a 
kind of ONUS attached to your office, and personal 
eminence, of becoming the refuge of all such at- 
tempts. 

My Lord, it has been my effort to point out the 
conformity of the doctrine and practice pf iht Law 
of Libel with the acknowledged Conunon Law of 
the Land ; to shew that this Law has very few pecu- 
liarities, and that these peculiarities are rather neces- 
sary properties of the nature of the subject, than 
arbitrary deviations from the general principles of the 
law. — ^This is another reason, therefore, why the 
present publication naturally betakes itself to your 
IiWdship.~-To whom can the Law of the Land so 
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suitably appeal, as to its firm and eloquent supporter ? 
To whom is there so natural a refuge for principles 
and precedents, approved by the ekp^Brience of so 
many centuries, against new opinions smd: fioKacH) as 
to the disciple of Paley ? 

My Lord, 
I have the honour to be. 

With the highest respect, 
Your Lordship's most obedient Servant, 

FRANCIS LUDLOW HOLT. 
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PREFACE 



Ik the present Edition of the Law of Libels^ the 
Anthor has altered the arrangement in some material 
parts. These changes have been made for the sake of 
a clearer distribution^ and in order to bring together 
those parts of the treatise which^ having suggested 
themselves in the course of the work, had been dis- 
posed rather according to their incidental occurrence^ 
than referred to the heads to which they properly 
belonged. ' 

The cases cited in the course of the work have been 
thrown into notes, and the text^ as containing the prin- 
ciples, has been considerably enlarged. The popular 
and more specious objections to the Law of Libel are^ 
for the most part, summed up in the First Book. Upon 
the whole, the Author presumes to flatter himself, 
that in the present edition a more just relation and 
dependency of the parts has been preserved through- 
put. 

In the Chapter on libels against the two Houses of 

t'arliament, the Author has examined at greater length 

the jurisdiction and practice of Parliament in puniditng 

b 



Digitized by 



Google 



^: ihlEFACE. 

libels in a summary manner. In this part of the trea- 
tise he trusts that he has not impertinently employed 
himself, in endeavouring to define the nature and 
limits of Privilegs, and ,to form the cases, as they 
affect the question of libel, into a kind of system. 

Although the Author fecte a just pride in the recep- 
tion of the present if ork both with the public and the 
profession, he deems it necessary to correct a mis- 
apprehension into which some of the popular criti- 
cisms have fallen ^n the consideration of the su^bject 
matter. They hiave observed upon it as if the Author 
had produced a system of the law of libel of his own — 
He had no such purpose— ;His design was to explain^ 
afi^ far as his own conceptions went, the law of £ng^ 
land as it related to libel, and he has advanced 
nothing but what appears to him to follow from all the 
adjudged cases on this subject. 
. It is indeed in the very nature of his subject, that it 
is extremely difficult to clear it of those popular con- 
ceits, and of that vagueness of generality, which adhere 
to it as a question of frequent political discussion. 
The law of libel has been for a long time rather a 
theme oC declamation than a topic of legal argu- 
xnent. — The subject, indeed, lies so near the confines 
whete politics encroach upon the science of law, that 
it is difficult to avoid stepping from one to the other; 
. and tb^ learning upon this question, if any it could be 
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called, had so strayed into pamphlets and popular 
harangues, that all the precision of a legal subject was 
lost in the loosest generalities. 

Undoubtedly there is no question more important 
to Englishmen than that which relates to the liberty 
of the press i and therein to the free use of an instru- 
ment which, by diiSusing argument and opinion, ex- 
tends the sphere of discussion from individuals to so- 
ciety. — But this very extension obviously renders it as 
dangerous in its abuse as it is usefrd within proper 
control. 

Under the suitable restrictions of religion, morality, 
and law, the liberty of the press assists the true inte- 
rests of all. — It preserves religion from bigotry, 
defines, distributes, and enforces morality, and with- 
out forgetting what is due to the mi^istrate and to 
public order, it controls, by a gentle superintepdence, 
the administration of law itself. 



4, Smx-twri, MUiU TimpU, ? 
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THE 

LAW OF LIBELS- 

BOOK I. ' 

CHAR I. 

HISTORICAL DEDUCTION OF THE LAW OF LIBELS. 

All laws which relate to the absolute rights of 
persons have their foundation in the law of nature, or 
human reason ; the magistrate doing little more than 
publishing them anew, and, by reason of their civil 
effects, annexing human penalties to moral duties. It 
is the perfection of legislation to comprehend as much 
as possible of this natural equity and right reason, and 
it is the distinction of the common law of England, 
rather by a concurrence of accidents than original design, 
that it has drawn more copiously from these sources 
than any other system of jurisprudence now in use. 

The civil law was necessarily deficient, inasmuch as 
the morality of Paganism was defective and depraved ; 
it was not a law of liberty, nor a law of correct cha- 
rity; it wanted that Christian spirit which ptirified 
every system into which it entered. It did not want, 
however, in almost absolute perfection, all the rules of 
justice. It settled with the most admirable accuracy 
and subtiltyall the dimensions of moral substances, and 
all the circumstances of civil rights and duties ; it apr 
plied the elaborate logic, or rather ontology, of th? 
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peripatetic philosophy, to classify every possible mode 
and combination of right and wrong^. Hence, in 
the vast stock of possible actions in civil society, scarce- 
ly any thing was miforeseen and unprovided with its 
remedy; scarcely any thing which had not its as- 
signed equity and legal proportion. Here, however, 
its excellence ended; it looked not beyond human 
reason for its source^. The common law of England 
in this respect has obtained an infinite advantage. It 
rose, for the most part, in better times, and fi*om a 

* Examples of this sabtilty may be found in every part of the Digest* 
more particularly amongst the commentators on the second book of the 
Institates. See titles de ipme ex alietui nutkria fincta ; d« mUuncm; tic- 

^ There are many titles in the civil law asserting rights and principles 
from which our more correct notions of duty avert The fbur following 
are the principal : — \tt. The Patria potestas, so much the characteristic 
of the Romans as to constitute one of their di^nguishing epithets as a 
people, 

** Dum domus ^neee Capitoli immobile saxum 
** Accolet, imperiumqne Pater Rmnanus habebit** 

iEir. Ix. 44g. 
It is nnnecenary to enumerate cases in which this family dominion passed 
(into such tyranny, that the Emperors found it necessary, gradually and in- 
directly, to abolish it 

9d. The right of the master over the servant, founded on the erroneous 
notion that the conqueror had acquired a right over the life of his captive^ 
and that therefore he might commute it for his personal services. 
** Vendere cum possis captivum, occidere noli.** 

Hoiu Epist 
Sd In tiie indulgence and express recognition of concubinage till jibo* 
iished by the Christian Emperors ^ in the toleration of some o^the grossest 
vices and impurities^ and regarding them in the rank of human infirmitiet 
and ordinary passions ^ in ndany of the punishments ; and in most of 6ie 
notions of crimes. 

ilk. The whole of the jus belli» or r^t of amquestt fidls under the 
same imputation. 
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purer spring and bed. Its fabric indeed was half 
finished when its foundation was laid in Christianity. 
This rectified its reason^ and gave that line and rule 
for the structure of our common law, by keeping their 
eye upon which through every successive layer, the 
builders have carried it erect and perpendicular to its 
present height. 

In the following pages it is our purpose to inquire 
what the common law has declared with respect to 
those rights of personal security which apply to cha- 
racter and reputation. — ^The character of individuals 
is unquestionably one of their absolute and personal 
rights. It is therefore unnecessaiy to make any distinct 
affirmation that the protection of it most immediately 
falls within the common law. Reputation, indeed, is 
not only one of our perfect rights, but that whidi 
alone gives a value to all our other rights; the inte- 
grity of our honour and character being one of the 
chief instruments of t^nporal prosperity and success. 

It will assist in our examination to take a prelimi- 
nary review of the codes of those legislators, who, in the 
infancy of society, united the offices of religious, morale 
and legal teachers. 

Amongst the Jews, to whom a distinct revelation 
was made, one of the main purposes of which was 
to revive the characters of the law of nature, and to 
retrace those lines which were defaced^ and almost 
obliterated, by corrupt traditions, to slander any one, 
particularly those in authority, was expressly forbidden 
by the law of Moses. Exodus, chap. Si, 2:5. The 
Persians had a law which decjared it infiunous to be 

B 9 
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detected in a lie. A people, enacting positive law in 
mere morals, could not be unprovided with a punish- 
ment for defamations The laws of Solon, which em- 
braced morals as well as civil duties, extended in a 
most direct aim to calumny. Whoever, says that le- 
gislator, shall calumniate any man while alive, in the 
temples, courts of law, treasuries, or where games are 
celebrated, shall pay three drachms to the injured man, 
and two to the public treasury. In the life of Soloq, 
Plutarch adverts to the same law. — " He shall be fined 
who slanders any man.** 

This law is alluded to by Lycias in his oration in 
Theomnestem. Isocrates, in Lochitem, quotes another 
1 Pet. i^. At- law of Solon. He shall incur a fine of 500 drachms, 
who reproaches any one with a heinous ofience against 
the laws of his country. 
. The very different character of the Athenians and 
Lacedemonians has been imputed, with justice, to the 
very different tone of their laws. The laws of Solon 
had a sweetness and benevolence which passed into the 
manners of the Athenians, and, in the form of polite- 
ness, constituted their distinguishing feature. The 
Athenians were only the most polite people of Greece, 
inasmuch as they were the most social and benevolent^. 

Solon justly concluded that the liberty of the citizen 
would be imperfect unless his character were protected. 

* Lord Coke mentioni^ we know not upon what aoUiority» ^ lew of tiie 
Lydiana, by which the publiaben and dispereere of slander were to be 
let blood in the tongue, and the listenersy and applauden^ in the ear.— 
xii. Rep. 35. 

^ See the Epitaphiua of Peridea, £d lib. Thuc. in which he emuBtnitoi 
the popular traits of the Athenians. ^ 
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Hence the penalties denounced against libellers, and 
the permission to prosecute them by public accusation. 
Hence the prohibition of libelling the dead^ as offend- 
ing the piety of the living, and perpetuating the hatred 
of families. 

Plutarch^ in his life of Solon, commends this law; 
he has, however^ quoted it partially ; Solon punished 
the calumniator, not on account of injury to the dead, but 
in respect to the quiet of families and the public peace, 

Ulpian adverts to this law, and according to Suidas 
it was the subject of public accusation. ^^ Itaque 
veteres (says Pliny) ad mentionem defunctorum 
testabantur, memoriam eorum a se non solicitari*.'' 

There are other laws of Solon directed against defa- 
mation^ but as no penalties are annexed to them they 
are merely prohibitory. The orators of Athens were 
restrained in their public harangues, and subject to a 
fine for contumelious language. The Athenians had 
one law which was purely political. At Athens an 
action of slander was given against any one who dis- 
paraged another for belonging to a trade'. 

Trade at Athens was highly honourable, and we are 

• Plutarch quotes this law as Mlows:— 
tmt Ttdnw^T* fAn luauK ayoftvuy.r— Demosthenes io Leptinea quotes the law. — 
If* Xtya tuuuK Ttnf Tt^viHUT*, fMha vm nrm tntmi mtum wmttm «vtk.— 

Vide f«r other fragments of Athenian laws, Plutarch, vit SoL Pet Leg. 
Att. Meursius. Pott. Ant Dagge*s Chm. law. 

' The laws against libels which involved the peace and honour of Athens 
were executed with great severity. Phidias, the celebrated sculptor, was 
prosecuted for a libel and thrown into prisont because he had represented 
on the shield of Minerva some circumstances which impeached the credit 
of the ancient hiitory <^ Athens and of their founder Theieu8.-*Plutarch in 
Peridcm. 



Digitized by 



Google 



told by Plutarch, that Solon himself was engaged in 
merchandiset. 

With respect to the laws of Rome^ in cases of defa- 
mation, there is some perplexity. In the dark age of 
the Decemviri, the author of libels and satires was pu- 
nished with death ; a law which these legislators did 
certainly not import from Greece. It was, perhaps^ a 
part of the leges Regias which the Decemviri retained 
in their code*". 

As the manners of Rome were insensibly polished, 
and soon after the expulsion of the Decemviri, their 
laws fell into disuse. They were not formally repealed, 
but the humanity of the age stopt the mouth of the 
accusers. The Porcian and Valerian law took from 
the magistrate the power of inflicting death on a free 
citizen^ or any corporal punishment ; the laws of the 
Decemviri were thus indirectly repealed, and, perhaps, 
truly ascribed, not to the spirit of patrician, but of 

> Lyciasy in TheoniDesteniy qaotes the following law ai proceeding 
from Solon :— 

^ Si quis actitaverity sive carmen condiderit, quod in&miani» flagitiamye 
alteri precetur, capite punitor. — ^This law is to be found in a fragment of 
tbe 4th Book of Cic de Rep. — apud Augustinum, lib. 2. cap. S. Scipio 
AfricanuB, who is introduced discoursing upon the licentiousness of the 
Greek Comedies^ thus concludes: '* Nostre xii. tabulee, cum perpaucaa res 
capite sanxissent, in his banc quoque s^nciendam putaverunt, si qois 
carmen condidisset quod infamiam faceret, flagitiumve alteri precaretur.— 
Praeclare, judicis enim ac magistratuum disceptationibus legitimis propo- 
sitam vitam» non poetarum ingeniis habere debemus : nee prpbum andire 
nisi ea lege ut respondere liceat, et judido defendmre.**— -Horace alludes to 
this law in the well known lines. 

Quin etiam lex— 

Ptenaque lata, malo qute noUet carmine quenquam 

Describi, vertere modum formidine fustis — 

Ad bene dioendimi, delectandumque redacti. 
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regal tyranny. It was to tliis early time of the repub- 
lic, after the expulsion of the Decemviri, that we may 
refer what Livy says of the Komans, that no people Lir. Kb. i. 
were disposed to more moderation in their punishments, 

Sylla, whose laws partook of the darkness of the 
age of the first Kings of Rome, followed the examples 
of early times in his laws against libellers. 

Montesquieu, however, is not correct, when he 
charges Sylla with augmenting the punishment against 
libellers and satirists. 

The Cornelian law decreed, that the convicted author 
Famosi Carminis should be deprived of the right of 
making a testament, or, as some understand it, should 
not be Buffered to give evidence in a court of justice *• 

The laws of Sylla fell into disuse after his death, and, 
though in the days of Horace, a libeller might be de- 
terred formidine fustis, it was deemed no great hazard 
in cases of private libel (for to offences of this kind 
against the state the laws laesas majestatis applied) if 
the libeller could support the truth of his charge. To 
this Horace humorously alludes in his dialogue with 
Trebatius ^. 

* UlpiMi in the Digest thus cites the low* Si qnis libram ad ioAmiam 
ahcojue pertinentem ■eripterit, ooiiipotiierit» ediderit^ dc^ore auJo fec^t 
€pko quid eomm fieret^ etiaiiiii alterius Domine ediderit^ vel Hoe nomioe^de 
tk re Iqjuriarum agere hcere» et si condemnmtns tit^ qni id fecit, iDtefCa- 
biWni ex lege ette jubere. 
^ TiiBBATiiJi«— Sed tamen ut mooitus caveas, ne forte negoti 
Inciitiat tibi quid sanctamm inadtia legum. 
Si mala condiderit in quern qais canniiiay jm eil^ 
Jatdiciomque. 
HoR4Tlut^«"£ito» siquis malst aed bona aqnia 

Ju<hce9 condiderity laadatua Csetare^ li qaia 
Oppiobriis dignum latravarit, integer ipse : 
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Augustus in the latter part, and Tiberius through 
the whole of his reign, subjected satirical writers, in 
cases even of private calumny, to the same punish- 
ments as for offences against the laws Isesae majestatis^ 
The Caesars were not, however, the first who extended 
these laws to libellers. Sylla, who confounded liberty 
and tyranny, decreed that it should thenceforward form 
a part of the laws laesse majestatis to declaim against 
any public officers". At the time of Cataline's con- 
spiracy, and in the triumvirate of Octavius, Lepidus and 
Antony, this law of Sylla was obsolete and disregarded. 

In the early age of the republic, the laws laesae majes- 
tatis implied different crimes^ namely, crimes against 
the state ; the title of the law was indeed known in 
ancient times, but the spirit of it differed from the 
modern application. In the days of the republic, the 
treachery of a commander, the seditious spirit which 
threw the state into disorder, the corrupt administra- 
tion which impaired the majesty of the Roman people, 
were the objects of this law. These were acts', and 
acts were punished, but words, says Tacitus, were firee. 

Trebatius. — Solventur rira tabulse to missus abibis. 

The commeiltatorB arc «t variaoce upon the true meaniny of this passage^ 
6olTeDtur risu tabulce. — Some understand it» that the process is at an end, 
the court is closed^ — ^May it not be thus interpreted :— Dissolventur risu 
judicum tabularum leges, tu missus abibis.-*-None of the commentator* 
adopt this construction; but Acro» a celebrated critic and lawyer* whose 
opinion is often quoted by Godefroy in his commentary, seems to elect this 
construction in a manifest allusion to the present passage :—*Ridebunt 
legem xiL Tab. de maMs carminibus, tu missus abibis. 
Tac. Ann. lib. 1. 

^ Veruntamen est miyestatis, ut Sylla voluit^ ne in quemvis impune de* 
clamare liceret.— Cic. Fam. Epist. 3. 1 1. 

* Facta ai:guebantar, dicta impune eimnt— Lib. 1st Ann, 
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Augustus was the first who brought private libellers 
under the penalties of this wrested law, incensed by 
the licentious spirit of Cassius Severus, who had wan^ 
tonly defamed the most illustrious characters of Rome. 
This law would probably have perished with the occa- 
sion but for the succession of Tiberius, who, on being 
asked by the Praetor if process should be granted upon 
this law of Augustus, replied, that the law against 
libellers must be executed. Hence may be seen, say^ 
Tacitus, how this grievous mischief crept in; how it 
was restrained, and how at length it blazed out and 
consumed every thing*. 

It is not necessary to take more than a cursory review 
of the progress of the law of libels fi^om the reign of 
Augustus to that of Constantine. Under Titus and 
Vespasian the laws laesae majestatis were brought back 
to their proper limits -, and imder Domitian they re- 
vived more terribly than ever'. 

® We retd in Aulns Gellins that Naeviui, the comic poeC» was thrown 
into priion for certain de&matory verses in one of his plays, Aul. Gell. 
Kb. 3d. c. 3. — Horace, and his cotemporaries, were afhiid of the laws of the 
Twelve Tables. — Tiberius felt the lash of satire^ as may be seen in the lam* 
poon preserved by Suetonius in Tiberium, lib. 1. mo. 59- 

' It is proper to observe, in this place, that a distinction was very early 
taken in the Roman law between slander spoken and written ; and the 
iqjnria verbalis was deemed to constitute a much lower degree of injury 
that the malum carmen, and fiimosus libellus. — The jurists are unanimous 
in their interpretation of the laws against slander, that the truth of con- 
tumelious charges excused the speaker ; in other words, according to the 
technical language of our law, that he might justify his charges, provided 
they were imputations of crimes filling under the cognizance of the or- 
dinary tribunals. It is to this distinction, and a consideration of the secu- 
rity which the law necessarily extended to such as made charges with a 
view of bringing them into legal inquiry, that we must refer the famous 
lesponse of Paulus, ^ £um qui nocentem infkmavit, non esse bonum 

C 
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In thfe Th^odoAiftii Code we find, ft>r the first time, a 

distihct Scries of laws, entitled the four constitution^ of 

Constantine de Famosis libellis. As these constitutions 

BarrinjftoB on ore sftid bv a iudicious writer to be the root of our own 

the Statutes. j o ^ 

law against libels in the present day; to have been m- 
trdduced by Sit Edward Cdke into the Star Chamber ; 
by him declared to be the resolutions of the Judges of 
that Court; and to have descended to us from that 
period as the language and rule of the common law 
with respect to libels, we shall consider these constitu- 
tions in some detail. 

In the Theodosian Code they are called Quatuor 
Constitutiones Constantini de Famosis Libellis, though 
they include the rescripts of Valens, Valentius, and 
Valentian. The first is as follows : — 

'* Si quando famosi libelli reperiantur, nuUas exinde 
calumnias, patiantur ii, quorum de factk vel nomi- 
nibus aliquid continebunt, sed scriptoris auctor potius 
reperiatur, et, repertus, cumomni vigore cogatur, his d^ 
rebus, quas proponendas credidit, comprobare, nee tamen 
supplicio, etiamsi aliquid ostenderit, subtrahatur/' 

squum ob earn rem condemnari, pecc&ta entiti aotentiam nota ei 6portere 
et expedire.** He adds, ** Nulla scilicet elt contuneUa quae fit dignis."*— 
But if the charge^ at the time of making if» were not cognizable by 1kw» 
the crime being either satisfied by punishment, or excused by pardon ; or, 
in case the reproach were of a corporal defect, or natural infirmity; undM 
such circumstances, the truth was deemed 'rather to enhance than to pal- 
liate the injury, and the malignity of the speaker's mind was principally 
regarded. 

** Sin autem quod objicitur innotescere nihil interest, puta, fei alter 
poenam delicti sui sustinuerit, aut in vitium naturale objiciatur, clandns 
aliquis, luscus, aut gibbosus vocetur, veritafem convicii non excusare^ 
quo minus animo injuriandi id factum prcesumatur; contrarii takneti pTo^ 
bationem hie admittendam.**— Vinn. Comm. in Inst Just. Lib. 4^ Tit 4. 
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Tbi^ constitution points at lil;>el8 containing charges 
again9t officers of the state, the authors of which could 
*not be found. The design of the Emperor was to 
bring the acoisers forward^ and not to suffer them to 
disperse anonynK>us defamation. 

CoNSTAKTjyi SSCWHDA CoNSTITUTIQ.-— ** LlCet 

a^ventur in o0)cio tuo» et vicarii, exemplaria libellonmv 
qui in Africa delati sunt, tamen eos, quorum nomina 
continent, metu absohitos securitate perfrui sinas, 
solumque moneas, ut ab omni non solum crimine, sed 
etiam verisimili alieni esse festinent. — Nam qui accu- 
sandi fiduciam gerit, opoitet comp?pbare, nee occultare 
quae seiverit, quoniam predicabilis erit ad dictationem 
publieam merito perventurus/" 

This constitution refers to libels already in the posses- 
sion of his proconsul or his deputy, or to such as were 
transmitted anonymously to the magistrate. It relates 
to the various laws in the Pigest, de criminis nunciatione 
magistratrui facta, of which mention is frequently made 
by Seneca, Pliny, a®d Tacitus. It appears, therefore, 
to be classed under a wrong title in the Theodosian 
Code, as one of the constitutions of Cwstantine de 
Famosis libellis. 

COKSTITUTIO TjlRTIA AD JANUARiyM. — '* Ut ac* 

cusatoribus patientia prsebenda est si quem in Judicio 

persequi volunt, ita famosis libellis £kles habenda non 

est, nee super his ad nostram scientiam rderendam 

cum eosdem libellos flanunis protinus conducat aboleri, 

quorum auctor nullus existit." 

CoNSTiTUTio QifARTA. — ^* Famosa scriptio libello- 

mm quse ncmiine accusatoris caret, minimeessuEuinaiida 

est, sed penitus abolenda ; nam qui acausati(mis pro- 

c 2 
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lAotione confidat, libera potius intentione, quam cap-> 
tiosa atque occulta conscriptione, alterius debet vitam 
in judicium devocare." 

CoNSTiTUTio QuiNTA AD Afros. — ^^ Libellos, quos 
famosos vocant, si fieri possit, abolendos, inclytus pater 
noster providit, et hujusmodi libellos^ ne in cognitio- 
nem quidem suam, vel publicam jussit admitti ; oon 
igitur vita cujusquam, non dignitas, concussa his ma- 
chinis vacillabit ; nam omnes hujusmodi libellos con- 
cremari decemiinus/^ 

CoNSTiTUTio Sexta, AD PopuLUM, — ^^ Nemo 
prorsus de famosis libellis^ qui neque apud me, neque 
injudicio, ullum obtinent locum, calmnniam patiatur. 
Nam et innocens creditur cui defiiit accusator, cum non 
defiierit inimicus." 

It would be difficult to pass any judgment on these 
laws of Constantine which would not redound to the 
credit of his humanity and experience in the art of go- 
vernment. 

To extinguish secret and anon}rmous libels, but, at 
the same time, not to impair those sources of informa- 
tion and charge, which were necessary to bring crimes 
to the notice of the public tribunals, seems to have 
been the aim of these laws. The laws cannot be duly 
executed unless a wide door be open to public accusa- 
tion, and it is the policy of every wise code not to 
press upon public accusers the heavy responsibility of 
establishing, under all circumstances, the truth of their 
charges. The effect of the laws of Constantine is to 
call the libellers into court, to arm them with public 
accusations, and, by means of a legal inquiry, to ad- 
minister an immediate remedy to their calumnies. 
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In the Theodosian Code follow next the two consti- 
tutions of Valens, de Fam. libellis, in which nothing of 
interest is to be found**. 

CoNSTiTUTio Nona. — Imp. Valentinianus, Theo- 
dosius, et Arcadius, Cjmegio, P. P. 

^^ Si quis famosum libellum, sive domi, sive in 
publico, vel in quocunque loco, ignarus ofFenderit, aut 
discerpat priusquam alter inveniat, aut nulli confitetur 
inventum ; nemini denique, si tarn curiosus sit, referat, 
quid legendo cognoverit. Nam quicunque obtulerit 
inventum, certum est ipsum reum ex lege retinendum, 
nisi prodiderit auctorem; nee evasunim poenas hujus- 
modi criminibus constitutas, si proditus fiierit cuiquam 
retulisse quod legerit.^^ 

Theod. Cod. Lib. 9. Tit 34^ 

It would be uncandid to the memory of Theodosius 
to omit one of his constitutions with respect to a crime 
of frequent occurrence in the present day. 

ThEODOSII CONSTITUTIO DE MaLEDICTIS IN PrIN- 

ciPEM, Ej USQUE Tempora Jactatis. — '^ Si qui? 
modestiae nescius, et pudoris ignarus, improbo,' petu- 
iantique maledicto, nomina nostra crediderit lacessen- 
da, ac temulentia turbulentus obtrectator temporum 
fuerit, eum poen'de nolumus subjugari, neque durum 
aliquid, neque asperum sustinere: quoniam, si id ex 

^ We have an example of the hostility of tlie Emperor Valens against 
libellers, in bis oration to the Senate of Constantinople, reported by 
Themistius. ** Imperii morbum, says Valens, periculisiorem esse, cum 
subditi calumniatoribus sUbditi sunt, quam cum barbaris serviant.** 

' It appears to be this constitution which Sir Edward Coke informs us 
was one of the resolutions of the Star Chamber, and which, tog;ether with 
many others, was moulded into those famous decisions in the case in his 
reports^ entitled, super eminentiam, Db Famous Libellis. 



Digitized by 



Google 



1^ 

levitate processerit^ contemnendum est ; si ex insania 
miseratione digniasimum, si ab injuria remittendum*." 

Such are the laws against libellers which are con- 
tained in die Theodosian code. 

It is to be lamented that many excellent writers have 
misunderstood these laws, and considered them rather 
as effects and instruments of despotism, than benevolent 
and salutary provisions for the peace and security of the 
community. It may be seen almost in every page of 
the latter Roman writers, such as Pliny, Tacitus, and 
Seneca, that the courts of the Emperors were pestered 
with a set of men who solicited the imperial favour by 
an ostentatious zeal in accusing the most eminent cha-» 
racters in Rome. The punishment of the delatores of 
Nero, in the succeeding reign, is well known. The de- 
sign, therefore, of most of the laws de libellis famosis was 
to prevent secret and ambiguous accusation ; the seve* 
rity was pointed against those who found, read, or cir- 
culated anon3rmouB charges of crimes ; it compelled 
every man to invest himself with his own accusation, 
and, to adopt a colloquial expression, to stand forth 
and prove his words. 

In the Digest many laws are to be found, besides the 
Cornelian law, or senatus consultum, cited by Ulpian, 
inflicting punishment upon libellers. The general te- 
nor of these laws seems to be, that the truth or false- 
hood of the charge was every where taken into account. 
If the subject of the defamation were of a nature which 
concerned the commonwealth, the libeller was absolved 

* This constitution applies to words only : it was published, A. D. 393. 
See the Commentary on the Cod.Theod. Lib. 9* Tit 34. 
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if he could prove his accusation before a competent 
tribunal ; . a kind of option was allowed him to vindi- 
cate his charge by becoming an open accuser. The 
truth was not in the nature of a defence, or, what is 
called with us a justification in law, but it afforded him 
a refuge behind which to shelter himself, and, as it were, 
to compromise a breach of the public peace by stand*- 
ing forward to aid the execution of the more important 
laws of criminal justice. 

If the defamatory matter respected some vice or in-- 
firmity, moral or natural, or even a crime, pardoned, 
or satisfied by punishment, the defietmation, though 
true, was punished. ^ 

Justinian, in his Institutes, has classed libds and de- 
ftmations amongst private injuries of the highest de^ 
grce*. 

In the coHection of tl^ Roman laws under Jnstiniw, 
which was the most perfect form which the civil law 
assumed, the constitutions of Constantine de fiunoais 
libellis were severed from the corpus juris civilis. But 
in the 9th book of the code, tit. S6. the following edict 
of the Emperors Valentinian and Valens is incorp<»tited 
with the laws of Justinian. 

** Si quis famosum libellum, sive domo, sive in pub- 
lico : vel in quocunque loco, ignarus repererit, aut cor- 
rumpat prius quam alter inveniat, aut nulli confiteatur 
inventum. Si vefo non statim easdem chartulas cor- 
ruperit, vel igne consumpserit, sed earum vim mani- 

* Injuria autem coinimtitur» &c &c. si cui convitiam ^urtum fuerit^ 
^Lc, 9tc» vel si quis, ad iDikmiam alici\jiu^ libellum aut carmen scripserit 
composuerit, ediderit^ dolove malo fecerit^ quo quid eorum fieret» lib. 4to. 
4it 4to. 
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festaverit^ Sciat se, quod auctorem hujusmodi delicti 
capita] i sententiaB subjugandum. Sane^ si quis devo- 
tionis 8U8e, ac salutis publicae custodiam gerat, nomen 
suum profiteatur, et quae per famosum libellum perse- 
quenda putaverit, ore proprio edicat, ita ut absque 
uUa trepidatione accedat, sciens quidem quod si ad- 
sertionibus suis veri fides (uerit opitulata, laudem maxi- 
mam et prsBmium a nostra dementia consequetur; 
sin vero minime vera obstenderit, capitali poena plecte- 
tur/^ 

The term famosus libellus was almost exclusively 
given to that species of libel which affected the credit 
or tranquillity of the conunonwealth. The design of 
this constitution^ therefore, was to bring forward public 
accusers, and to destroy those ambulatory libels, or 
rather menaces, which injured the peace of families, 
and were probably the means of extortion amongst 
the delatores. This species of libel rather cor- 
responded with the offence known in our laws by the 
title of threatening letters or threats to extort money. 
The severity against this species of libel must not be 
confounded with the civil law of libel understood ac« 
cording. to the term of libel amongst us. This was not 
the famosum carmen or scripta injuria. It was that kind 
of crime which every community has justly considered 
as constituting a capital offence*. 

* Codex Justioiauusy tit 36. de fuDOsU libellis. — ^ Famotis libelli^ 
81 quis tcripserit quod pertineat ad iujuriam alteriut, de qua est publica 
accusation et paena capitalis, non tantum in auctorem fiunosi libelli, sed 
etiam in eum qui invenit, nee combussit, sed evulgavit ; quia itte auctor 
prsesumitur esse libelli, qui eum spiii-sit in tuIj^s, non prodito auctore.** 
Vide Ajaciiy Comm. in hue loco. 
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With re§piNst td ordinary libels and ebtitumelious 
words^ the proceeding in the age of Jnstinian Tras 
either matter of public prosecution or private action. 
The lawi of the twelve tables, and most of the Senatus 
Consults de injuriis, wer6 now become obsolete. The 
plaintifis recovered in plroportion to the measure of 
their injuries ; and, according to Justinian, secundum 
gnidum di^itiaitb, vlt^te hottestatem, crescit aut mi- 
nuitufr sestmiatio injuriae. Instit. Lib. 4. Tit. 4. 

There is great difficulty in examining any branch of 
the thil law. Notwithstanding the care of Justinian, 
there is scarcely a title in the Pandects mi which one 
positive and unalterable rule of judgment is laid down. 

The subject, and every possible circumstance of it, 
are foreseen and provided for with a wonderful sagacity, 
but the rate has so many ^qualifications, and so many 
exceptions, that the title becomes rather a dissertation 
upon laws than a rule of practical justice. It is ob* 
viously impossiHe for anyhmnan foresight to follow the 
infinitely possible cOnfybinations of human actions. This 
possible variety is, in feet, a genus, of which all the 
^ecies must be individuals. Hence the voluminous 
code of our own laWs, and of every free state. The 
Roman lawyers endeavouring at the same perfection, 
and having greater obstiacles to encounter in the uncir- 
cumscribed power of the Prince, hav6 expanded their 
collection to the same magnitude. Tliey honestiy en- 
deavoured to foresee and provide fbi* everything, in 
order that, in every thing, they might have a rale to 
oppose to the will or interpretation of the Prince. 

The law of libel varied in Rome with the Govern- 
ment. This law, under the Decemviri and Sylla, we 
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have already explained. After the death of Sylla, 
Julius Caesar'' seems to have engrafted upon the laws 
laesee majestatis some of the laws of Sylla relating to 
the defiunation of public authorities. Satire, however, 
was not much checked till the conclusion of the reign 
of Augustus, who restrained it for the sake of some fa- 
vourites. 

When libels became once more a part of the crime 
tesae majestatis, they ceased to have the .accuracy of 
^any distinct offence. Thus Cremutius Cordus, in the 
rejgn of Tiberius, was condemned for having called 
Cassius 4he last of the Romans. During the reign of 
the latter Emperors, libellers were occasionally re-, 
strained by severe punishment, or tolerated by the in- 
dolent clemency of the Prince. Under Titus almost all 
libellers were exempt from punishments ; that is to say^ 
they were no longer exposed to the penalties kesae ma^ 
jestatis. Under Domitian they werehunted down 4 but 
they revived under Nerva and the Antonines. Constan- 
tine pursued them with vigour, and under the mask of 
a war against libellers waged a persecution against a 
religious sect, the Donatists. Valens and Valentinian 
considered libellers to be more odious than hordes of 
barbarians. Theodosius, with a magnanimity more to 
be praised than imitated, held them in contempt. 

Indeed, under the latter Emperors, the injuries of 
reputation, like all other injuries, had a more precise 
i*ule of estimation. In cases of scandal, or libels not 
imputing x^pital crimes, the Pra&tor gave damages ac- 

^ Slander, written or spoken, against a Magistrate, was directed to be 
punbbed in a more exemplary manner) but there is reason to belie?e that 
the punishment was not capitaL 
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cording to the quality of the injury, and the digniQr of 
the person injured, and, unless the charge were of that 
kind which the state had an interest in punishing^ the 
truth was no vindication*. At the same time, it was 
competent to the offender to negative the imputation of 
malice. 



* There ii no doubt of the truth of this propofition upon a ^gent exa- 
mination of the Roman Joriftt. Gomei.d,mol. <5.n.2. Myua4.obe.4^ 
Gail. «. obt. 99. CoTarr. 1. refoL 11. n. 6 and 7. Clar. lib. 5. { iiguria. 
jrum. 15. Weien. parat n. 8. Atque banc diftinctionem passim in jndicando 
servari tradit Cbristin. Tol. i^Deces. «0«. not dd.^Vide Wesenb. Vinn. 
alioaque interpretes in Lib. 4. Tit 4. Inst Just— A distinction has- been 
taken between the different classes of libds. Those against the states, or 
such as imputed capital crimen have been called exdusiTely Famosi Li- 
belli. Libel% merely satiric^ and deAmiatory, have been termed mala 
carmina, or scriptae iiyuriflB. It is unnecesiary to say, that, in the severe- 
times of Roman justice^ the ibimer were punished ca{»tally$ the latter onlv 
as conuDon injuries. Vide Gothofredi Comm* de Fam. Ubellis. 
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CHAP, ir: 

OF THE ORIGIN OF THE ENGLISH LAW OF LIBEL. 

Svqm were the spirit aii4 maiUAer ia which libels 
were regarded by the Roman law. It is unnecessary 
to say, that the ruins of this system have, partially at 
least, serv^ for the materials of all the present Codes 
of Europe. 

It is impossible, and it would answer no purpose, to 
trace vp any particylar u^^g^ o( the common l^w of 
England to its original. 

There are many remains of the peculiar genius of the 
civil law in the institutions of this country. The cus- 
toms of the ancient Britons were engrafted on the Ro- 
man law, and perhaps the ori^nal energy of that code 
was, in some degree, restored by the vigour of the new 
stock. The Roman law, as is well known, was admi- 
nistered in this kingdom imder the most celebrated of 
their own lawyers^; and it was one of the maxims of 
Roman policy to admit the laws as well as the Gods of 
the conquered nation, and to change only so much of 
the ancient usages as might be consistent with the do- 
minion of their own code. 

Before the conquest the common law had settled into 
a compendious system. It is reasonable to believe that 
Alfred had accomplbhed such a mixture of the rules 
and principles of the civil law, as were adapted to the 

y Papinian. 
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maimers of his %ge^ with such of the Saacoii usages^ 
wbichj throng issuing fix>m the woods of the nortih, 
had the stantp c^ a noble freedom* The researches of 
Selden, likewise, give every reason to suppose, that 
the piety of Alfred induced him to incorporate in his 
own code much of the divine revealed law, and to 
chastise and correct the moral law, as given to the 
Jews, hy the more perfect charity of the Christian 
system'. A persuasion of this kind, perhi^> induced 
Lord Coke to declare, and Lord Hale to repeat after 
him, that Christianity was part of the common law of 
England*. 

. The laws of England took very early notice of slan* 
cler,as an injury to the individual, and an offence against 
the public peace* Libel, the more eojaiged ferm of 
the abqse of q>eech,was only scarcety noticed, because 
in a rqde and unlettered age il was only scarcely known. 
Libelling, indeed, could not be the crime of an illite» \ 
rate people. 

King Alfred commanded that the forger of simider 
should have his tongue cut out, unless he redeemed it 
by the price of his head« *^ Si quis publicum menda- 
dam conftagat, et iUe in eo firmetur, nulla levi re hoc 
Miendet, sed lingua ei excidatur, nee minori pretia 
redimi liceat, quam juxta capitis sestimatione ^ 

A law of Edgar is to the same purpose*. Canutus, 
the Dane, re-established the laws of Alfred and Edgar 

* Mlrw. sou Seldtn on Law and Gov. Ed. 5. 60. 
« S Init 2t0« Ventrif SgS. 

^ Wilk. Leg. Aug. Sax. 41. PI. dS. Lamb. Sax. Laws. SQ. PI. es. 
Blirror. SOI. Selden. Discoune on Law and Gov. 5th Ed. 6o. • 
< Lamb. Sax. Laws. 64. PI. 4. WUkint Ac 
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with the same severity. ** Et si quis altemm injuria 
difiamare velit, ut alterutum vel pecunia vel rita ei 
diminuatur, si tunc alter earn refeUere possit, perdat 
linguam suam, nisi illam capitis sestimatione redimere 
velit^" 

In cases of this kind it was, perhaps^ expected that 
the subject of the slander should be false, and as few 
could write, and not many read, the offence which is 
formally called libel must have been rare. As to that 
particular description of the offence which is called a 
seditious libel, it is to be feared that the simplicity (^ 
that age would have been puzzled to strike the line be- 
tween sedition and treason. 

Under the Norman kings, in the administration of 
criminal justice, a mildness borrowed from the civil law 
superseded the former Gothic barbarity with respect to 
punishments. Bracton, who wrote in the reign of 
Henry III. repeats the rule and language of the com* 
mon law, as marking off the offence of libel, assigning 
it, however, that rank in the class of injuries which it 
maintains to this day. The words of Bracton are nearly 
the same as those of Justinian in his Institutes: — 

'* Fit autem injuria, non solum cum quis pugno per- 
eussus fuerit, verberatus, vulneratus, vel fustibus csesus, 
verum cum ei convitium dictum fuerit, vel de eo fac- 
tum carmem famosum, et hujusmodi,^^ fol. 114. 

Though this be the language of the civil law, it is re- 
corded by Bracton as the received conunon law of Eng- 
land at his time.-^Of Bracton, as an authority. Lord 
Hale speaks in the following manner*: — ^^ The book 

« Wilk. Leg. Ang. Sax. iSd. PL 15. LombbSax. Ltwi. lia PL 1& 
* Hkt. of Com. JUw, toL 1. p. 270. 
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itself in the beginning seems to borrow its method from 
the civU law. But the greatest part of the substance is, 
either of the course of proceedings in the law known to 
the author, or of resolutions and decisions in the Courts 
of King Bench and Common Bench, and before Jus- 
tices Itinerant/^ 

There is not much to be found in the year books, and 
the ancient reporters with regard to libels, as it was 
not till the inrention of printing that the offence could 
become common. The action of slander, which is the 
same in principle, makes an earlier appearance; but it 
is to the credit of our national manners that no action 
for scandalous words appears to have been brought 
before the reign of Edward III.; and so rare was this 
action even then, that we find but one in the whole 
reign of that Prince'. 

The people of England in that age were a military 
people. The offices of the law were in a great measure 
superseded by the imagined obligations of chivalty. 
It was a point of honour with every one to be sufficient 
for his own defence, and to assert and avenge his honour, 
and personal rights, by his sword. 

The first notice which the statute law takes of the 
offence of slander after the time of Bracton is by the 
statute of Westminster 1st. 

The reason of tl^is act is stated in the preamble : — 
^' Forasmuch as there have been oftentimes found in 

' There were but Uiree actiont for words in the f 2 years of £dw. IV. 
one ODiy io the reign of Hen. VU. In the long reign of Hen. VIU. there 
were but Aire actions. In the time of Ehz. they began to multiply, as we 
find in Coke*s Rep. 4. lib. where there are seventeen adjudged cases on this 
action. March Act for Sland. 4. 
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Vtfae country devisers of tales, whereby discord or occar 
mon of discord, hath many times arisen between the 
king and his people, or great men of the realm, as had 
lately been experienced in the reign of Henry III. 
therefore it was commanded that from henceforth no 
one be so hardy as to tell or publish any fidse news or 
ts^s whereby discord, or occasion of discord or dander, 
may gi*ow between the king and his people, or the great 
men <tf the reafan; and whoever does so shall be taken 
up and kept in prison until he has brought into, couit 
the first author of the tale." 

This from the nature <^ the thing became the severest 
punishment that eould well be devised, as it might 
amount to perpetual imprisonment. 

The next statute is that of the 7th, Rich. II. de scan- 
dalis magnatum. 

The two statutes against the spreaders of false rumours 
are said to have been procured by the Duke of Lancaster, 
who was in little favour widi the people, and, at the 
time of the insurrections among the Vilains, had been 
distinguished as a principal object of their fury. The 
first of these is stat. ^, Rich. IL stat. 1, e. 5. The de- 
sign of this act will be best understood from the pre-> 
amble. — '' Of the devisers (says the Act) of fklse news, 
and of horrible and false lies of prelates, dukes, earls, 
and barons, and other nobles and great men of the 
realm, and also of the chancellor, treasurer, clerk of the 
privy seal, steward of the king's house, justices of the 
one bench or of the other, and of other great oflBcers of 
the realm, or of the things which by the said persons 
were never spoken or done, or thought, in great slander 
of them, and whereby debates or discord might arise 
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betwixt them, or between them and the Commons, and 
great mischief to the reahn/'&c. Thcsewere the objects 
meant to be aimed at by this statute, and it was en* 
acted that none under grievous pain be so hardy as to 
devise, speak, or tell any false news, lies or other fidse 
things of the above-mentioned persons, whereof discord 
or slander might arise within the realm*. 

Those who ofiended therein were to be liable to the 
statute of Westm. ist, above-mentioned, which directs 
such offender to be taken and imprisoned till he has 
found the person by whom the speech was moved; but 
this not being likely to produce the effect intended, it 
was enacted by stat. 1 9, Rich. 11, chap. 1 1, That should 
he not be able to find such person, he should be pu- 
nished by advice of the council, notwithstanding the 
statutes. 

Upon the statute 2d of Rich. II. there was no action 
brought till the 13th of Hen. VII. which was above a 
hundred years after it had become law : we have there- 
fore no cotemporary exposition. 

The occasion of the act de Scan. Mag. is mentioned 
in Cotton^s Abridgement of the Records of theTower\ 
The design of the act was to prevent those imminent 
dangers which might be occasioned by false slanders of 
the peets and great officers of the kingdom. The parts 

« V^id. Black. Vol. IV. 148. in notes. 

^ Cott. M. 173. num. 9, 10, and d Mod. 181, at the aominoDing of the 
Pariiament the Bishop of St DaTid declared the causes of their meetin]^ 
and Up\d both the Houses of the mischiefii which had arisen by divers slan- 
derous persons, sowers of discord, to prevent which the Bishop desired a 
remedy beyond that given by the proceeding of common law, which ho 
did not deem sufficiently severe and exemplary in its penalties. 

E 
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t>f the«ct are three; fir8t9 reciting the offence and mis- 
diief, designating the evil effects, and appointing a pe- 
nalty. In sabstanoe, this statute creates no new offence, 
and prohibits nothing but what was prohibited by the 
common law before; but, in respect to the dignity o[ 
the persons for whose iHX)tection it was made, it com- 
prehends within its penalties the less offensive modes and 
terms of slander, of which the common law took no spe- 
cific cognizance, and marks out a new proceeding to re- 
dress them. The offences to be punished by this act 
are mala in se> and against the moral law; the scope 
of the act therefore, was not only to punish such things 
as import a great scandal in themselves, or such for 
which an action lay at the common law, but also such 
reports as were anywise contemptuous towards the per- 
sons of peers and the great men of the realm, and 
brought them into disgrace with the commons. Se- 
condly, The statute inflicts no^ew punishment on the 
offender ; for, at the common law, any person for such 
offences as are therein described might have been fined 
and imprisoned, either upon indictment or information 
brought against him, and no other punishment is given 
by the statute but imprisonment. Even at the common 
law scandal of a peer might be punished by pillory and 
imprisonment^ Thirdly, it appears that scandalum mag- 
aatum, as all other slander, was an offence at conmaon 
law, but aggravated, in estimation of the peerage, by 
an act of parliament, which obliges the plaintiff now, 
upon the statute, to prosecute tarn pro domino r^e 

* Atkyns Just, d Mod. ie8««5. Coke 125^12. Coke S7i^7^ Coke 59*-^ 
Lamb*t Caie. 
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quam pro seipso, which he could not do at the com- 
mon law. 

In the early cases it has been Holden, that if an action 
of scandalum magnatum be brought upon this statute, 
the defendant cannot justify ; because it is brought qui 
tam &c. and the king is concerned. But the defendant 
might explain the words, and insist upon some circum- 
stance jfrom the occasion of speaking them. But the 
rule was inflexible, that, if true, they could not be pub- 
lished, because the statute^ was to prevent discords^. 

Hudson, an author quoted with respect by Ix>rd 
Mansfield, in his treatise on the jurisdiction of that 
court, of which he was a zealous defender, upon the 
grounds of the common law and the reverence due to 
its antiquity', says,- that upon the* speaking of word&, 
though they be against a peer, the defendant may 
justify them as true". 

Such was the practice of the court of Star Chamber, 
a kind of court of equity aidministering criminal justice, 
abhorrent from theprinciples of the constitution in its 
form, but, when honestly administered, a most useful 
subsidiary irregularity. 

So much of chivalry still remained, that the autho- 
rity and connections of the nobles were as yet jtoo 
powerful for the ordinary course of the law. In the high 
dignity of the Star Chamber the most elevated offender 

^ Fi-eem. 2St, Pbph. 67 » Lord Raym. 879^ 4 Btc Abridg. 408, BulL 
N.P. «. 

1 Hudson** TVeatise on the Star Chamber. 

^ He muit be understood to adrert to the common action of slander 
brought by a peer, by which, as a personal reparation was only sought^tiie 
truth of the words was always an answer to a daim of damages. 

E 8 
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found his peer. Even the reason of the constitution 
almost seems to dispense with juries where they could 
be of so little use* 

It was in tEos court that the earliest cases of libels are 
to be found in any frequency. 

We have above denominated the court of Star Cham- 
ber a court of criminal equity, and, acting in this cha- 
racter, it gave a body, and distinct shape, to what pre- 
viously existed in fainter lines perhaps, and more in prin- 
ciple than in received practice in the conunon law. The 
popular writers on the constitution have taken their 
character of this court rather from its abuses in bad and 
violent times, than from the course of its ordinary prac- 
tice in the tranquil i>eriods of our history. They have 
condemned it from its contradiction to abstract princi- 
ples, and fit)m their own knowledge of its effects and 
mischief. In wanting juries it appeared to them to 
want every thing. They forgot, that in the infinite 
variety of human means and actions, a movement, to 
borrow a term from the mechanic, is best procured by 
oblique forces ; and that an instrument of despotism 
may thus be made auxiliary even to the best purposes 
of liberty". It is unfair to form our judgment upon 

^ Of UiU court Lord Coke spetks in a strain of eloquence unusual to 
hiiD» and at a period of his professional life when, whatever might once 
have been his dbposition towards high prerogative^ it had cooled^ if, indeed, 
it had not yielded to a new impulse. It is well known that Lord Coke^ 
in his latter days, was the most strenuous and rational maintainer of the 
popular freedom. ** It is,** says he^ ** the most honourable court, our Par* 
liament excepted, that is in the Christian world) both in respect of the 
Judges, and their honourable proceedings according to their just jurisdic- 
tion, and the ancient and just orders of the court For the judges of the 
same are the grandees of the realm, the Lord Chancellor, the Lord Trea- 
surer, the Lord President of the King*s Council, the Lord Privy Seal, all 
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the acts of former times on the principles and know* 
ledge of the present. Nothing w6uld undoubtedly 
be so tiiily odious as any thing in the nature of 
the Star Chamber under the present circumstances of 
judges and juries. But might there not have been 
some period of our histoiy in which the superior 
learning of the high officers of the church and stat^ 
and the collected authority and splendour of the 
nobles immediately attached to the court of die king, 
were a better safeguard for the public peace, than the 
intelligence of juries in a barbarous age, or their inde-> 
pendence at a time when every peer was the sovereign 
of his vicinage. The Star Chamber became useless 
when the community became improved ; and it became 
dangerous when it became useless. It was then too 
near the source of temptation, and certainly too frail in 
its constitution, to keep its honesty. 

In that part of the institutes in which Lord Coke 
treats of the Star Chamber *, he says, that the main 
cognizance of the offence of libel was taken almost into 
the particular keeping of that court, as the heinousness 
of the crime, and the peculiar contumacy of the offend* 
ers, seemed to require a tribunal of more than common 
dignity. The punishments of this court, he says, were 

the Lordi Spiritaal and Temporal, and others of the King*8 most Honour- 
able Privy Coundlt and the principal Judges of the Realm, and such others 
of Parliament as the Ring shall name. And* they judge upon confession, 
or deposition of witnesses^ and the court cannot sit for hearing of causes 
under the number of eight at least; and it is truly said, the Court of Star 
Chaml)er, if we regard antiquity, is most ancient, if dignity, most honour- 
able. Thil court, the right institution and ancient orders thereof being 
observed, doth keep all England quiet** 4 Inst 65, chap. 5. 
• Sinst. f90. 
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likewise adapted to the mischief of the offence, being 
imprisonment, pillory, fine, whippings loss of ears, and 
brands in the &ce. 

It is necessary, however, to avoid felling into an 
erroneous opinion, too prevalent with some popular 
writers, that the Star Chamber was the inventrix of this 
Ic^ notion of libel, and that by a kind c£ forced con* 
ttruction, in the nature of an equitable fiction, it ap* 
pended it to the reason of the common law. This is 
one of the most frequent, but certainly the grossest 
mistake of these writers. The Star Chamber grounded, 
in pretext at least, all its right and authority in the 
common law. It exercised its jurisdiction in libels as 
a part 6f that common law. It assisted and concurred 
with the other courts of the king in administering the 
law upon this offence. If the Star Chamber appear 
more prominent, it is from the concession of the other 
courts to its dignity ^. The inferior magistrate was silent, 
because the superior was by his side. It is scarcely ne- 
cessary to produce instances of the concurrent c<^i- 
zance of the conuBon law over the offence of libel. 
The commissions of Oyer and Terminer, almost as old 
as our statute law, give authority to inquire de illicitis 

p Thecoartof Star Chamber, aayi an ezceUent author, whilft kept 
within due boundi, was of tha greateit uae to preKrre the peace «nd 
security of the kingdom ; and perhaps was the only court which, by its 
ordinary #nd proper jurisdiction, couM effectually prevent and punish 
riots, peijuries, and other misdemeanours of the highest nature. But being 
made use of by the court to support proclamations and orders of state, and 
to vindicate illegal commissions and monopolies, that extension of their 
power became a grievance insupportable, and the nation was never easy 
till that court was entirely suppressed by Act of Parliament Disc on' 
Treason and Attainder, by Rich. West Chancellor of Ireland, 1725,— p. ^. 
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T€tb<mim propalationibus^ 12, Coke IS. S. Inst. 228. 
The offence was always considered in the nature of a 
public injury and punishable by indictment. 

In llie constitution of the more subordinate office of 
justice of the peace the law did not omit to give them 
chiffge over scandal and libel ; and (34 £dw. Ill, c. 1.) 
by the express words of their commission gives them 
power to hear and determine the offence of libel. 2 
Hawk. P. C. vol. «. c 8. 60. 1 Lev. 139. 1 Sid. 971. 
S. Wills. 1^. Lord Mansfield says, King v. Ripsal, 
1 Black. JRep. 368, that libels are contained within 
the conunissions of 4he Justices of the Peace. 

It has been contended that the Star Chamber was not 
a court at conmion law, but grew out of a statute in 
the reign of Henry VII. This argument, however, 
would lead to conclusions beyond the intention of those 
who employ it. If the Star Chamber had this recent 
origin, it most certainly could not be the parent of the 
doctrine of libels, which, as we have above shown, 
has been expressed and exercised from the earliest times 
of the monarchy. 

It is false, in fact, therefore, to give the Star Cham- 
ber the merit or demerit of the present notion of libeL 
The Star Chamber adopted only the language and no- 
tions of the common law. The usurpation of that court 
wasy in fact, an usurpation of jurisdiction, not of law. 
The Star Chamber likewise administared the law in 
cases of perjury, forgery, riots, conspiracies, and frauds. 
As ^ell might it be said that this court introduced 
these offences into our common law. As well might it 

^ Per. Holt» C. J.^-^ Those words in tiie Commissiotiy mean words 
tgamst tiie Ooyenuneut**-— in Qoeen v. Langlevy s. Lord Raymondi 1000. 
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be mentioDed as a slur against our present l^^l doc* 
trine of riots, that it derived its origin from the Star 
Chamber. 

Whilst this court was in the fullness of its audiority, 
the courts of commqn law never &iled to take cogni'* 
zance of any cases of libel and scandal which came 
before thenu Lord Coke, 4 Inst. 66. c. S. enumerates 
offenders sentenced by the common law courts to fine 
and imprisonment for libel and slander. 

The power exercised by the Star Chamber was not, 
on the whole, unlawful. One of the reasons, indeed, 
for putting down the Star Chamber was, because its 
authority was in the King's Bench. Comb. 36. Lord 
Holt declared, that the King's Bench possessed all the 
lawful power of the Star Chamber. Comb. 142. 10. 
Mod. 1S7; and that the court of Star Chamber was 
taken away because the crimes were punishable in the 
King's Bench, 6. Mod. 464, This reason for sup- 
pressing the Star Chamber is likewise intimated in the 
preamble of the statute, 16. Car. c. 10. To sum up this 
argument briefly, the strongest objections to the Star 
Chamber are to its jurisdiction, and not to its law. Its 
law was good, and its interpretations upon many points 
are authority, if not adjudged law, to the present day. 

It may here, however, be objected, that the present 
received doctrine and extent, if not the offence itself, 
was the creature of the Star Chamber; and that it gave 
it that yielding genus, which readily opens to ^ admit 
every species. This objection goes merely to the wisdom 
and equity of particular decisions, and for this we are 
certainly not contending. The court, indeed, was set 
aside^ because it was wanting in this wisdom and 
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equity. It is the business of another part of this work 
to inquire what is and what is not a libel; what is the 
true and legal notion^ and what the ebused construction 
of it. Libel, like every other general offence, the na- 
ture of which lies in description and not in definition, 
. has been variously construed in various times 5 being a 
mere legal reason, and therefore variable not only ac- 
cording to all the circumstances of the times,' but ac- 
cording to the abilities and information of the judges. 
In ignorant and despotic times it had not the same 
limits and precision as in the days of liberty and science. 
It is unreasonable to object to our reformed religion that 
it was once superstition. It is unreasonable to object 
to our present tempered and corrected notion of libel, 
that, in another form, it was at one time an instiiiment 
of tyranny and extortion in the Star Chamber. 

It is better, however, to convince by reason than by 
authority. The rights of personal security include those 
of reputation. It is a maxim of the common law that 
there is no right without a legal remedy. The compre- 
hensive remedy of the action on the case in civil inju- 
ries, and indictment in wrongs of a public nature, 
founded on principles of conunon law and justice, is 
every day applied in cases of private fraud and misde- 
meanours. It is no objection that the act never oc- 
curred before. The law is presumed to have willed it 
in principle if not in the individual case; to have willed 
it m the end if not in the means. The wise provision 
of the Stat. West. S. cap. 24, for the writ of Casu Con- 
simili, is founded upon this principle with respect to 
civil injuries primae impressionis. Whatever be the 
mode of wrong, a remedy shall go forth to correct it. 

F 
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This is one of the ^ories of the English law^. So with 
offences which concern the public. Whatever is; inde- 
cent, whatevm* has a tendency to disturb the peace and 
tranquillity of the community, whatever is of evil ex- 
ample, or contagious disorder, whatever is contra bonos 
mores, civis, si rwii hominis, is comprehended within the 
large reason and remedy of the conmion law, theoljgects 
of which are the well being and due peace and order 
of the family of the state. 

We have shown the law against libel and slander to 
have existed centuries back, aad as there is nothiAg to 
contradict, but everything to confimHt,the law will sup- 
pose it time inunemorial. The main effective mode of li- 
belling, writing, is certainly immemorial, and writing no 
sooner commenced than the abuse grew up with it, and 
therefore in legal intendment, as explained by constant 
practice, the law to restrain it. We have the Siame 
authority for the law of libel which we have for the most 
important maxims of the conunon law, whether re- 
lating to our liberties or property. A succession of 
precedents, b^inning in distant ages, forms the com- 
mon law. They prove the law, not only by the 
practice, but by the acknowledgment and submission 
implied in the uniformity of such practice. Doubtless^ 
it is the reason of a precedent, and not the precedent 
itself, whioh obliges, but when precedents for the pu- 
nishments of a particular offence are found in numbers, 
and in all seasons of the constitution, their reasonable- 
ness and conformity with the rule of the common law 
are to be deemed, as it were, written in tl^eir constancy, 
and ought not to be captiously questioned or put to 
their vindic*ation. The law of libel, as we haveshewa» 
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is likewise to be collected from ancient text writers, 
whose works are to be regarded as authority^ not only 
as containing the rules of the conunon law, derived 
from records and adjudged cases^ but as embodying 
those traditions and usages of which no records now 
exist. 
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CHAP. IIL 

OBJECTIONS AGAINST THE LAW OF LIBEL CONSIDERED. 



Having now completed our inquiry concerning 
the origin of the* law of libel as a matter of history, it 
is necessary to take a i^eview of some objections which 
have been urged against it, and which have acquired 
a popular, and somewhat specious value, from the want 
of a careful examination — ^We have already shewn that, 
in almost all the text writers on English Law, the law 
of libel has a distinct mention ; that it appears to have 
an immemorial existence, and to be confu*med by fre- 
quent precedents. 

But it has been objected to the law of libel, that it is 
no where to be found accurately laid down and defined ; 
that it is not, like the law of treason, rescued from the 
vagueness of generality, but that it exists at large, and 
may be drawn out so as to take in and cover whatever 
the will of a court may wish. Many things are prohi- 
bited by the reason and practice of the common law 
without the authority of statutes, or any distinct prohi- 
bition in terms. Thereare,infact,two ways of legal prohi- 
bition ; in the one case, what may be termed the pro- 
hibition in act ; in the other, the prohibition in the end 
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or principle. In cases of the violation of property, or 
injuries to personal security, the injury lies in a simple 
and intelligible act, and the legislature has only to pro- 
hibit theft and assault. But where the nature of the 
act is compounded of an infinite variety of circum- 
stances, and the same act, in one state of things would 
be an injury, in others only an exercise of right ; in 
such cases it is evidently impossible to prohibit in 
specie^ and the legislature is necessarily driven to pro- 
hibit in genere^ principio^ aut fine. The truth there- 
fore is, that the offence of libel, as a generality, is ne- 
cessarily left as uncircumscribed as is the natural pos- 
sibility of the injury. In plain words, it is limited as 
sedition is limited, as blasphemy is limited, as gross 
imj3[iorality is limited ; not in this or that shape, not in 
these or those words, but in every shape, and iii every 
term, in which it can offend God or man. 

There is another objection of a similar kind ; that 
there is no distinct and nominatim enactment against 
libel. This objection might, in fact, be answered in one 
word ; the enactment of the law is contained in the 
punishment of the offence. It is not enacted in terms, 
because it is supposed to be written in the hearts and 
masons of alL It is not envted in words, for the same 
reason that murder, arson, laiiceiiy, and other atrocious 
crimes are not in like manner prohibited. The know- 
ledge of these crimes is amoagst the first elements of hu- 
man reason. It is a principle of our common law that 
every one shall be presumed to know tHe duties of mo- 
rality. This is the common well known distinction of 
mala prohibtta, and mda in se; the law of the land does 
lK>t speak where the law of nature has spoken before. 



Digitized by 



Google 



38 

It i^ not, however, to be concluded, that a law, and 
particuUrly a law which lives itt daily practice, has 
never existed in writing because the record is not to be 
found. Ail those rules and maxims which now obtain 
on the footing of common law were, probably, once 
in writing, and had a formal comm^K^ment, though 
time has worn out the records, and left us tradition, 
and received use, to vouch their existence. 

Another objection, more general, and of more po- 
pular weight and currency is, that the received doctrine 
of libel is in some points contrary to morals, and therein 
to reason ; and in no point more so, than in the prin- 
ciple that truth itself may be criminal, and that the 
truth of any alledged libel is no sufficient answer against 
a public indictment. It is demanded how law and 
morals can thus be at variance ? How truth can be 
deemed injurious to society, and how law can thus 
array itself against an acknowledged good — ^the pro* 
gress of tmth, in religion, morality, and individual re- 
putation. 

To diis it might be sufficient to answer, that the 
efiect of libel is a two-fold damage; — a damage to the 
public order by provoking private contentions, techni- 
cally termed breaches of the peacie, and a damage to 
the individual in his ch^acter and credit. Now it is 
unnecessary to say, that the public peace may be 
equally interrupted by the provocation of a libel, whe- 
ther the subject matter be true or false; and, therefore, 
diat the truth <^ libellous charges cannot purge them 
of their public mischief. 

In this view of the matter, that is to say, as the public 
peace is concerned, they are equally mischievous, and 
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therefore equally public wrongs^ whetl^er trae or false. 
The public wrong is not in their truth orfalsehoo4j 
indeed^ not at all in their subject matter ^ but in their 
contempt of the law and of the magistrate, and in the 
disturbance of the general order of society. 

One of the first and most immediate objects of law is 
to withdraw the prosecution of private differences from 
the passions of the parties, and to administer equity and 
jugtiqe by the sober and equal wisdom of the magistrate. 
But the direct tendency of libels, whether tree or false, 
is to render every man the judge of his own cause ; to 
accuse our neighbour before the passions and pre- 
judices of a public assembly; to excite tumults, and to 
encourage private revenge. Is it necessary to explain 
how a license for such accusations would destroy the 
peaceable economy of society, and how many allega- 
tions may be true which ought not to be exposed to the 
public ? Let us consider, that there are different classes and 
degrees of aberration from the rule of right, whether in 
law, in morals, or in the propriety of nature. In Jaw, 
there are crimes and misdemeanors. In morals, there 
are vices, through a long and infinitely graduated scale. 
In the propriety of nature, there are follies, levities, 
and natural defects beyond our own will. But in all 
these different classes, and differing degrees in the sam^ 
class, there are corresponding differences of crimina- 
lity and imputation, which, to be correctly distributed, 
require a very different judge from public opinion. 
Are all these, therefore, equally suitable subjects for 
public exposure ? How many, for example, of these 
subjects of imputation, have one measure with the 
public, and another with the law. To instance ; the 
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law regards the act of forestalling and monopoly as a 
misdemeanoar^ and punishable as s^ch — The people 
punish the same act by the tumultuous destruction of 
the offender and his property — ^The mild and sober 
wisdom of the law, seeing clearly its own object, and 
its strict bounds, performs its part by a peaceable abate- 
ment of the nuisance : the people, seeing the same 
object, but acting from passion instead of judgment, 
observe none of this salutary moderation; they set fire 
to, or pull down the house, and, peifiaps, involve the 
neighbours in the ruin. 

But this objection owes much of its cun-cncy to an 
indistinct perception of what is to be understood by 
the term truth. It is undoubtedly to the praise of the 
present ^e, that we have rejected much of those scho- 
lastic vanities which rather encumbered than assisted 
our reason ; but may it not be a question, whether we 
have not confounded instruments with impedknentsi 
and, following the spirit of improvement beyond the 
just point, have not discarded the precision and exact 
severity of logic, together with its useless and mis- 
chievous subtilties. 

Assuredly, there would be infinitely less error upon 
many popular subjects, if it were the habit to recall our 
terms to a just definition. Let us apply this observa- 
tion to the term before us. We shall fmd that truth, 
considered abstractedly by itself, is nothing but the 
actual condition or state of things, such as they are; 
or, as the logicians more closely define it, quo mode res 
sese habet. Considered as the act of an agent, Trath, 
or to speak or write truly, is the act of declaring, re- 
lating, or writing any thing or every thing as it is. 
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The right or duty of truth, therefore, is that right or duty 
which we may have to declare or relate the subject in 
question ; a right not absolute, but relative ; a right not 
inherent absolutely in ourselves, but depending entirely 
upon the circumstances of the matter in point ; and not 
one of those rights which constitute our natural liberty, 
because it presumes a right over another. Truth, in 
fact, as the act of an agent, is the mere act or operation 
of the faculty of speech; we have a right to speak, as 
we have a right to walk, but we must so speak and 
walk, as not to injure and annoy others ; — sic utere tuo, 
alterto Ttt non ladas. — ^Truth, or speaking and writing 
tnifyi is thus nothing more than an indifferent act, 
whicih, like other indifferent ^cts, may be either com- 
manded or prohibited, permitted or restricted, by the 
magistrate. The opposite to truth is falsehood — 
The privative is silence, br not to speak at all upon 
the subject. The magistrate, therefore, in prohibit- 
ing truth in circumstances where it is injurious ta 
the public peace, does not command ftdsehood, but si- 
lence. 

But much, if not all, of the popular error upon this 
aubject, arises from confounding the right of truth with 
the duty *of truth, and truths of different kinds with 
each other. Thus, because it is a duty to speak no- 
thing but truth, we conclude that we haVe a right to 
speak all the truth. — And because there oan be no ques- 
tion with respect both to the rights and th^ obligation to 
speak, write, and promulgate, moral and religious truth, 
we extend thesame notion of right and duty to the actions 
and circumstances of individuals, and we invest this 
kind of truth with the same sacred character and public 
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and acknowledged ut\Iity, which belong to truth in the 
higher predicament of morals and religion. 

When the law of England^ therefore, pronounces 
truth, under certain circumstances, to be a libel, it has 
one simple object in View, namely, the maintenance of 
the public peace.-^Crime js the proper object of law, 
and every thing is criminal which interrupts the esta- 
blished order of society. There is not a necessary con- 
currence of crime in law and vice in morals ; an act, 
therefore, indifferent in morals, may be a crime in law, 
or may be commanded by the magistrate as a duty to 
the state. Every day's experience proves that there 
may be malicious truth. Moral actions are only to be 
estimated by their motives ; and truth spoken with an 
injurious purpose puts on the nature, and engages in 
the guilt of falsehood. — Where the end is mischievous, 
the means cannot be innocent. — And to add one argu- 
ment more, why should not law adopt the charity of 
religion, and command us, firom a fellow feeling to each 
other, to be silent to the frailties of our neighbour^ ? 

Nor can the interests of socie^ suffer from such re- 
strictions. The tribunals are open for the punishment 
of crimes i and vices become crimes when they have 
any public effect. There ought to be no accusation 
where there can be ho trial. The interest of morals 
can never be advanced by any public appeals in the 
nature of libeL — ^The offender is irritated and not re- 
formed, and bad passions are nursed and encouraged 
by being gratified. 

It has been stated to be another peculiarity in the 
law of libel, and objected to as such, that in many 
cases of criminal prosecution a master is made answer- 
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able for the act of his servant : tliat the buying of a ^ 
book or paper, containing libellous matter, in a book- 
sellers shop, has been deemed sufficient evidence to 
charge the master with the publication, although it 
should not appear that he knew of any such books being 
in his shop, or what were the contents. 

It has been objected to the doctrine holden in these 
cases, that the rendering of one person criminally re- 
sponsible for the act of another, under such circum- 
stances, is in contradiction to the ordinary notions of 
criminal law ; that the master, indeed, should always 
be responsible, civiliter^ for the act of his servant ; but 
that, in a criminal point of view, the crime of the ser- 
vant should be solely imputable to himself; that there 
should not be any such anomaly in the criminal law as 
to punish one man for the act of another,, and, least of 
all, to subject one man to a punishment of infamy, 
which can only be due to the immediate wickedness 
oi another. 

It is stated that this anomaly is peculiar to the libel- 
ler. It is demanded, if the driver of a public carriage 
maliciously overturn a passenger upon the road, whe- 
ther the master, in that case, can become the subject 
of a criminal prosecution as well as of a civil action. — 
But, in the libel law, it is insisted, that the master is 
thus criminally responsible, and, therefore, punishable; 
not merely in damages of satisfaction, but in the penalty 
of example. 

If y6u employ an agent, say they, to draw or accept 
your bills by procuration, should such agent act frau- 
dulently, and abuse his trust, you are certainly answer- 
able civilly ; but would it not be a strange absurdity, if 
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such agent should commit a fraud by forgery or ficti- 
tious indorsement, that you likewise should be indict* 
able for his crime ? Yet is there this anomaly in the 
law of libels. The bookseller's servant, his master being 
on a sick bed, or at a distance, commits the criminal 
act, and the master is called upon to pay the penalty. 

Before we proceed to the answer of this objection, it 
is necessary to clear it of a sophism which pervades it 
throughout, and which gives it plausibility. 

The notions of legal and moral crimes are here con* 
founded, and taken as the same thing. It certainly 
would be very absurd to impute the crime of one man 
to another, and to punish the master for an act which 
proceeded from the criminal will and pui*pose of his 
servant. This would be an evident contrajdiction to all 
our notions of moral criminality. But legal criminality 
is totally a different thing — it is merely l^al responsi- 
bility ; and may therefore ^ist, and have a place, where 
there is no moral criminality whatever. Thus, for ex* 
ample, in the case of a nuisance shot down before 
a man's door by his servant'. Here is an evident 
legal responsibility thrown upon the master, and there* 
fore a legal or criminal guilt ; but, manifestly, with- 
out any moral guilt at aJl. The law and fiict pro* 
ceed here upon general principles; expediency, atid or- 
dinary presumptions. It is expedient that the law 
should always have some substantial subject of re- 
sponsibility ; and this subject is naturally the master^ 
Under any other circumstance, it is evident that the 
most mischievous nuisances might be committed, and 

• If my servant throw dirt into the high way I am indlcUble. Per Holt 
C. J. 1 Ld. Raymond* 864. 1. BL Con. 431. 
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the punishment evaded. It is the general presumpn 
tion, moreover, that such acts of the servant are either 
done by the ei^p^ess command of the master, or by his 
passive and culpable negligence* 

There may be many cases which are exoeptiotis to 
this presumption, and under which, therefore, there 
doubtless is a hardship in rendering a master responsi-r 
bie for the act of his servant But such exceptions are 
only those particular cases which must necessarily hap* 
]>en under all general laws, the pressure of which is re- 
^rded as a necessary and particular hardship sufficiently 
compensated by the general good of the rule. And 
more especially as the law of England, in its manner 
of administration, if not in its letter, has many indirect 
remedies for such incidental hardships ; for example, in 
the discretion of judges, and in the practice of juries, 
who are bound to take the whole complex case, into 
their consideration. 

It is a general rule of law, moreover, to prefer the 
public to the individual. Now, in all such cases of 
negligence, in the publication of libels by the master, 
that is, by his servant having published them without his 
knowledge or express consent, it is admitted, nor is it 
complained of, that any individual ii^ured by such libel 
may maintain his civil action against the ignorant or 
passive master. And shall not the public have its> re- 
medy ? Shall a public nuisance be without the only satis-* 
faction of which the public is capable ? Surely it is ww 
necessary to answer this question. 

The matter of fact is, that the public must have its 
remedy for such injuries, and informations and indict- 
ments are the only means of procuring such remedies ; 
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they are the public actions, and imply a legal, but 
not, necessarily, a moral criminality. 

But to meet at once the point of the objection. — Will 
it be insisted that such vincible ignorance, and wilful 
negligence (as all negligence is wilful) of the master, as 
necessarily produce so much mischief to society; will it 
be insisted, we say, that this ignorance, and this negli- 
gence, are not public crimes in the master ? \Vbere, 
then, is the injustice, that, being guilty of crimes, he 
should he criminally answerable ? It was in his power 
not to have been guilty of this ignorance and negligence. 
He exercises a trade of danger, and it is his duty to 
have the necessary precaution, and to guaixl the avenues 
of mischief. If a druggist, for example, have a boy 
in his shop totally ignorant of the quality of all medi- 
cines, and that boy should sell poison, would not such 
druggist be indictable for a misdemeanour as against 
the common health and safety of society ? In a wo^dJ^ 
in every trade, from which a mischief may ensue to the 
public, there is a public obligation of caution, and most 
attentive vigilance upon the master, and the breach, or 
absence of such watchfulness, is a crime ; the degree 
of which is, legally, and even morally, according to its 
mischief, and therefore, as such, may be punished as a 
misdemeanour, though certainly not as a capital crime. 

Therefore there is no anomaly ; the crime of the mas- 
ter is in his vincible ignorance, and wilful negligence. 
The law of libel, ;a8 we have above said, has nothing 
peculiar in it. — It is a part of the general criminal law 
of the country. 

There is yet another objection with which we shall 
conclude the present Chapter. — It is said, and with 
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truth, as a general maxim, that actus nonfacit reum, 
nisi mens sit rea; that the guilt of all crimes consists in 
the malice and evil intent of the offender ; but that, 
in libel, the criminal intention is collected from the 
act; that it is treated as the formal presumption of law; 
that it is not required to be proved by the prosecutor, 
nor is it suffered, in the generality of cases, to be re- 
butted by the defendant. — It is contended that the ma- 
Hce with whidi the offender is charged should be a 
subject of express proof, and that it is contrary to rea- 
son, and the analogy of law in like cases, to assume, 
in the investigation of a crime, the substance of the 
charge. 

It is urged, that the motive of many publications, 
which the law deems to be libels, may be innocent and 
even laudable ; and that, without the proof of malice, 
or what is equivalent to malice, the mere act of pub- 
lishing or composing a libel ought not to be the subject 
of punishment. 

This objection only becomes specious from the mis- 
apprehension of the term malice. — Malice, in legal un- 
derstanding, implies no more than wilfulness. — The 
first inquiry of a civil judicature, if the fact do not 
speak for itself, as a malum in se^ is to find out whether 
it be wilfully committed : it searches not into the inten- 
tion or motive, any further, or otherwise, than as they 
are the marks of a voluntary act ; and having found it so, 
it concerns itself no more with a man^s design, or prin- 
ciple of acting, but punishes without scruple, >1rhat, 
manifestly to the offender himself, was a breach of the 
conunand of the legislature. The law collects the 
intention from the act itself; — ^the act being in itself 
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unlawful, an evil intent is infiBtred, and needs no 
proof by extrinsic evidence.— *That mischief, which a 
man does, he is supposed to mean^ and he is not per- 
mitted to put in issue a meaning abstracted fVom the 
fact. — ^'^ The crime consists in publishing a libel; a cri<^ 
minal intention in the writer is no part of the definition 
of the crime of libel at common law." — ** He who scat- 
ters firebrands, arrows, and death (which, if not an 
accurate definition, is a very intelligent description of a 
libel), is ea ro^Vme criminal. — It is not incumbent in the 
prosecutor to prove Iiis intent; and, on his part, he 
shall not be heard to say, ' Am I not in sport ?" * 

To determine, therefore, the guilt of a civil act, and 
to inflict punishment on the offender, there is no need 
of knowing his motives.-^Hunian laws require nojustv* 
ficatioa in enforcing penalties for an act prohibited by 
the magistrate, — in its consequences injurious, and 
which has indubitable marks of being voluntarily com** 
mitted. 

* Vide the opinion of the TweWe Judges delivered in the Home of Lords, 
Ap. ^^ 1792, upon questions put to them on the subject of libel.— Journals 
•f Uie House of Lords. 
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CHAP. IV. 

OF THE UBERTY OF THE PRESS. 



Having already shewn that the common law recog- 
nised the offence of libel from the earliest times, it remains 
to be considered, whether the invention of printing, a 
new and enlarged means of libel, in any way altered 
the legal acceptanceof the oflTence; whether it abridged 
the rights of reputation, and, from respect to the ge- 
neral utility of the newly discovered instrument, ab- 
solved those who might employ it, from the responsi- 
bility attached to them in every other way. And this 
leads us to what is loosely called the doctrine of the 
Liberty of the Press, a term which has become ele- 
mental in all free Governments. 

As this liberty is opposed to the power of the li- 
censer, the term is correct. It is loose only, when dis- 
tinctively used as a new peculiar right of the press. 
The liberty of the press is only the liberty of those 
who use it. It is only one of the personal rights of 
the printer. 

When we have termed the press a new and enlarged 
instrument of publication, whether of good or evil, 
we have, in fact, pointed out that part of its nature 
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which defines and circumscribes the law which at- 
taches to it. The law of libel was not altered by the 
discovery of printing ; nor is there any. reason that it 
should be altered. The rights of personal reputation, 
and the rights of free discussion^ remained the same. 
Printing is but the mechanical art of extending such 
discussion into a wider sphere. It was a new power, 
but no new right. It left, therefore, every thing as it 
found it, with the exception, that the acquisition of 
such power, and the greater facility of mischief, de- 
manded an increase of vigilance on the part of the 
law. 

In fact, the discovery of printing produced only the 
same changes in the law of libel, which commerce, 
agriculture, and the other improved circumstances of 
society, introduced into other penal laws. 

An increased facility of commission, and the diffi- 
culty m the detection of crimes, are the two main 
circumstances from which it is usual with lawyers to 
justify the severity of our penal code. In the case of 
libels, however, this increased rigour must rather be 
looked for in the administration and construction of 
the law, than in any change in the letter. Hence, 
what has often been adverted to with another purpose, 
the greater frequency of prosecution for libels in mo- 
dern times. 

With respect to the correct acceptance of the popu- 
lar notion of the liberty of the press, it is what is ne- 
cessarily inclivled in its equivalent and progressive 
terms, thinking, speaking, and writing. 

In regard to human tribunals, every one is at 
liberty to think as he pleases. Human cognizance 
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cannot reach what is beyond human evidence. It is 
contrary to the first law of nature to put a man upon 
his own confession. If you accuse, and he deny, there 
is at once an end of all trial. Upon these grounds it 
has been the maxim of every code that thinking is 
beyond its capacity. 

When these thoughts are embodied in words, they 
become in that shape moral substances; they produce 
palpable and material effects upon the personal rights 
of others. Hence the peculiar felicity of the expres- 
sion of the Roman law, which^n its technical descrip- 
tion of an injury similar to our assaults, employs the 
vrordsy pulsas et verberas me lingua. In this shape, 
therefore, as being naturally capable of injury, they 
become cognizable by law. Writing is the further 
publication of words, as printing is the fiu*ther publi- 
cation of writing. They are all different forms of the 
same thing, namely, publicly speaking. They are all 
therefore, comprehended within the same term 5 have 
all the same extent of right, the same limits from the 
rights of others, and are all contained under the same 
compass of law. 

The liberty of the press, therefore, properly under- 
stood, is the personal liberty of the writer to express 
his thoughts in the more improved way invented by 
human ingenuity in the form of the press. This defi- 
nition, or rather description, will lead us not only to 
an accurate conception of the thing, but to the origin 
of those notions, and which some writers have deemed 
prejudices, entertained in favour of it in a popular con- 
stitution. 

The press, it has been said, is the creature of human 
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ingenuity, exerted in an improved, anc( therefore in a 
late progress of society ; it is not, nor can be sup- 
posed, cotemporary with the state of nature ; how, 
therefore, it is demanded, can the liberty of the press be 
a natural right ? What do you intend therefore when you 
speak of the sacredness of this right, and employ terms 
which are only appropriate to our absolute and inalien- 
able rights? To this it may be answered, that the rights 
of nature, tliat is to say, of the free exercise of our fa- 
culties, must not be invidiously narrowed to any single 
form or shape. They extend to every shape, and to 
every instrument, in which, and by whose assistance, 
those faculties can be exercised. I have a right to walk, 
I have the same right to run, and, if by the exertion of 
ingenuity I could invent any way to fly, 1 have the 
same natural right to fly. The same character, there- 
fore, of natural rights is conveyed to every ri^t which 
is natural in its origin and principle, through all the 
possible modes and instruments of exercising and 
launching it into action and employment. In this man- 
ner the liberty of the press may be regarded as a na- 
tural right, and in the language of our best lawyers, 
and the daily acceptance of the constitution, it is, under 
this notion, invested with a corresponding sacredness. 
Such is one of the reasons of the partiality of the Eng- 
lish law and constitution towards this right. 

Another reason for this partiality is in the evident 
benefit, which our constitution, in particular, has de- 
rived fi-om the exercise of this natural principle of li- 
berty in the acquired organ of the press. The consti- 
tution herein pays back what it has r'eceived. Our 
constitution, in fact, as it at present exists, in a church 
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reformed from the errors of superstition, and in a system 
of libeily, equally remote from feudal anarchy, and 
monarchical despotism, is aknost entirely, under Provi* 
dence, the fruit of a free press. It was this which 
awakened the minds of men from that apathy, in which 
ignorance of their rights, and of the duties of their 
rulers, had left them;. It was by these means, that moral 
and religious knowledge, the foundations of all liberty^ 
was refracted, multiplied, and circulated ; and instead 
of existing in masses, and in the single points of schools 
and universities, was rendered the common atmosphere 
in which we all live and breathe. It was from the press 
that originated what is, in fact, the main distinction 
of the ancient and modern worlds public opinion. A 
single question will be sufficient to put the importance 
of this subject in the strongest point of view. In the 
present state of knowl.edge and manners, is it possible 
that a Nero or Tiberius would be suffered to reign ot 
live ? 

It is a maxim of policy in favour of natural liberty, 
that in every case of the deprivation or restraint of per- 
sonal rights, the burthen is upon the Governors to show 
the necessity of such diminution and restriction. 

It is therefore a maxim of the English constitutioti, 
that no liberty of the subject, either in itself, or in any 
instrument by which it may be exercised, shall be re- 
pealed, restricted, or abridged, unless the magistrate 
shall show, upon his part, a frill and sufficient civil rea- 
son for such diminution. 

This is, in fact, the main distinction between tyranny 
and liberty. A free Government is in the daily habit 
0f repealing and restricting our natural rights; and this 
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too, in a greater degree, and in more frequency, than 
any scheme of despotism whatever. No man com- 
plains that such acts of our governors are an invasion 
of our liberties. The reason of this is, that society, like 
the individual, is under the obligation of reason, and 
whatever is required by such reason, in other words, by 
general or individual prudence, constitutes our duty, 
and not our servitude. 

Obedience to reason is the great moral law of our na- 
ture. The reasonableness of any civil rule is a sufficient 
foundation of the right of the magistrate, who has au- 
thority, to impose it. Rights, in truth, are nothing 
more than such qualities of acts.ais render them obliga- 
tory upon the reason of the agent. A right is onJy a 
legal term for a reason. 

It is from these principles, therefore, that all the 
abridgements, and, as it were, reservations, of the li- 
berty of the press by the laws of England, are founded 
upon some sufficient cause. The king, for example, 
not merely in his title, but by the good reason of the 
English law, is the defender of the faith, and the head 
and support of the established religion. It becomes, 
him, therefore, in this character, to guard the purity of 
the sources of our faith. Hence the sacred books are 
given into his peculiar custody. He only is allowed to 
pubUsh and multiply copies. In a matter of this kind 
it will not do to have any contending authorities. The 
Vulgate Bible must be a record and a rule. It must 
be ONE, and therefore must be maintained such by be- 
ing kept in a due legal custody. 

It is the same with respect to acts of parliament. They 
peculiarly belong to the king, first, as a party to them. 
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they being his own records ; secondly, because it is ne- 
cessary that there should be a correct and undoubted 
original. The king, therefore, in both these cases, has 
an exclusive and restrictive right, founded on the very 
sufficient reason of the maintenance of the public reli- 
gion, and of the originals of the laws. 

The same reason necessarily comprehends the sole 
printing of all books relating to ,the rites and services 
of the church, and the public liturgy. 

Beyond these prerogatives, the crown has no restric- 
tive power at common law over the press. The crown 
never exercised the art of printing solely, either by its 
servants or patentees, as was once falsely contended. 
The first book printed in England has no in^rimatur 
or cum prtvilegio^. It is true, indeed, that, upon the 
invention of printing, and the experience of its wide ef- 
fects, most of the princes of Europe seized upon the 
press as a kind of peculiar, and royal franchise -, and 
under the pretext of providing for uniformity in reli- 
gion, and the tranquillity of government, enslaved this 
great organ of human reason. They treated the dis- 
covery of printing, not as a mechanical invention which 
the ingenuity of man had thrown into the common 
stock* and therefore, after a due reward to the inventor, 
rendered common to all, but as something abscinded 
from the common capital, — as a kind of newly-disco- 
vered waste, to which their dominium eminens gave them 
a prerogative right. 

The law of England, however, never acknowledged 
this kind of interpretation. As far as the reason of society 
required the Press to be restricted, it did so restrict it^ 

* Aymet* Typographical Antiquities. 
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and gave it to the crown* But even in this act of re- 
striction, it acknowledged the common and general 
right ; for why should it have taken a part, why have 
marked* out '^ so much belongs to the crown>" if it 
<mderstood the whole as belonging to it? 

Imprimaturs were first introduced by the act of Uni- 
formity, and borrowed fr<H» the Inquisition. 

It is true, indeed, that the press in this country la- 
boured long under the oppression of a licenser. What 
the crown began, the star chamber continued, aad in an 
age of civil confusion, and therefore not haying much 
leisure for literary curiosity, the office of the licenser 
was not felt as a considerable burthen to the subject. 
The two universities were permitted to publish from 
their own presses with the vice chancelWr's imprima- 
tur. Even the houses of parliament seemed to concur 
with the crown and star chamber in their jealousy of a 
free press. In 1649, several ordinai^ces of parliament 
were made, or transcribed fxofa ceilain decrees of the star 
chamber, against free printing, ^d all were consolid^^ted 
in the famous licensing act of 13 and H Charles II.'' 
This ordinance, which treated the press in no other 
jight than a roy^ franchise^ subsisted in full force till 
1692, four years afier the revolution, when the liberty 
^f the press was restore ^. 

The power of the licenser has been renewed in a li- 
jHiited degree by the 10 Geo. II. c. S8. By that act, 
no dramatic composition can be represented on any pub- 
\\Q stage, without the previous license of the lord cham- 
Jb^erlai^. This is a salutary regulation of the morality 

* DaJtoD*8 Justice* foL edit title Printiog, where the act it set oat 
« Black. Rep. 118. 
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and decency of public exhibitions, dnd if it can be said 
at aU to interfere with the liberty of the press, it is an 
interposition well warranted by the interests of the pub- 
lic morals and peace. 

What the press can only effect by slow degrees, and 
hy a circuhition through individual hands, a public 
stage^ by the more immediate appeal to the eyes and 
ears, and by the powerful contagion of feelings in 
crowds, might effect at a single blow, and amongst mul- 
titndes. 

The press moreover is, in some degree, restricted by 
various acts of parliament, regulating, the publication 
and sale of newspapers. The design of these acts is 
to facilitate the i^medy against the proprietors and 
editors in case of libels either of a civil or criminal 
tendency''. 

The statute of SS Geo. III. chap. 60^ is the only 
act of parUament which touches the question of the 
Jiberty of the pifess since the 10th Geo. 11. This sta- 
tute is generally considered as restorative of the com- 
mon law, and therefore merely declaratory. It enacts, 
that in an indictment or information for a libel, where 
issue is joined on the defendant's plea of not guilty, the 
jurors may give a general verdict on the whole matter, 
* and the judge shall not require them to find the de- 
fendaat guilty, merely on the proof of publishing, and 
on the sense ascribed to the supposed libel insuchcom- 
jilmint or information. The statute is wholly silent as to 
.iBcandalum magnatum, or the common action for a libel. 

Having now executed the purpose with which we 

• Vide 38 Geo. IlL cap. 78, § 24. 
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set out, that of a deduction of the law of libels from the 
earliest times to the present moment; and having shewn 
that it not only exists in reason, but has been established 
as a part of their practical law amongst all nations ; and 
that the law of England, moreover, has always espe- 
cially acknowledged it, not merely in the detached 
maxims and cursory reasonings of our early lawyers, 
but by a long and uninterrupted course of practice as 
found in every text book, digest, or institute of our 
best writers. Having thus made out both the fact 
and the reason, little remains to be said before we enter 
on our main subject, but very briefly to sum up. 

To recapitulate, therefore, — 

The liberty of the press is one of the forms of the li- 
berty of speech and communication, and in every free 
state is considered as a part of our natural liberty, be^ 
cause, though the instrument of it be of civil creation, 
types and presses being certainly unknown to a state of 
nature, the substance of it is in natural right ; every fi-ee 
state, therefore, invariably invests it with the sanctity 
and rega/d of a natural right. 

Now the due notion of a natutal right, or of natural 
liberty, which is the assemblage of those rights, is, the 
free use and exercise of our natural powers, those of 
thinking and speaking, and acting, restricted only so as 
not to injure, that is, not to impair any right of another. 

When this natural liberty is adopted by a state, and 
becomes civil hbertj , those further restrictions are justly 
added, which are necessary to the preservation of the 
state ; and civil liberty is more or less perfect, accord- 
ing as these restrictions are such as only to accomplish 
this end, or such as to pass beyond it. 
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In every Society therefore, the liberty of the press may 
justly be restricted within those limits which are neces* 
saryto the above ends; which are necessary to maintain 
the establishment, and are necessary to maintain its 
exercise^ and, without which, governments would be suc- 
cessively adopted and rejected like opposite paradoxes in 
the schools, — and, without which, no magistrate, no cor- 
poration, could execute their duties* Within these re- 
strictions natural and civil liberty are the same ; restric- 
tion for a sufficient cause not being contrary to the 
notion of liberty, which is the exercise of our natural 
powers restricted only by our moral obligations. Now 
as these moral obligations are necessarily increased when 
we enter into society, so is our natural liberty necessarily 
further restricted. But it still remains an equally perfect 
liberty, so long as those restrictions are only such as 
moral obligation, varying according to our state, points 
out. This in fact is the difference between independ- 
ence and Uberty; independence being an absolute phy- 
sical freedom which belongs to no man, and liberty being 
that freedom which belongs to a reasonable creature, 
whose will is subjected to his reason. 

There is nothing, indeed, upon which Englishmen are 
justly more sensible, than upon whatever has the appear* 
ance of affecting the liberty of the press. But our popu- 
lar ivriters have certainly extended the notion of this 
Uberty beyond what in reason it will bear. They have 
converted it into a native, an original, a primitive rights 
mstead of considering it in the only proper point of view, 
as a right derivative and deductive from the joint rights 
of opinion and of speaking. This, including an exemp- 
tion from the controul of a licenser^ and all previous 

I 2 
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restraint from ilie mere suspicicm o£al9fiiM^ is,thepri>* 
per notion of the liberty of the press. And, with a 
very few exceptions, whatever any one has aright^both 
to think and to speak, he has likewise a consequential 
right to print and to publish* But as no one can have a 
right to speak what ii^ contrary to morals, to religion, or 
to the good of oUiers ; as no one can have a general and. 
loose right of accusation, trial, and judgment; and aa^ 
even natural rights and the exercise of natural powers* 
are necessarily limited wh^i the purposes of society 
require it, so the natural power of speaking, and thBi 
consequential power of publishing, are always limited » 
by moral duties, and in many cases are frequently still; 
further restricted for social ends and consequences. Ai 
man must neither speak, nor walk, where a po^ire 
law prohibits him for good purposes from either; and. 
though it may be^ and certainly is, a diminution of his. 
natural liberty, it is no violation of it, where such. re* 
strictions are for his own or the general good. 

We shall shew in the following pages, into what pm* 
cise form these general principles, as limiting th^ free* 
dom of the press, are thrown by the Ejiglish law of 
libel. The liberty of the press, restricted as it may be, 
by the English law of libel, will be found wide enpugii 
for the exercise of every right and duty. It prohibita 
nothing but injury ; it confines from mischief, the em« 
ployment of an instrument, as extensively pemiciQUS ii^ 
its abuse^ as it is beneficial ia its natural use. 
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THE 



LAW OF LIBELS. 

BOOK II; 

^— — i— — ' ■ I 11 ■ ■ ■ ■ ■^ 

CHAP. I. 

INTRODUCTION. 



1. The end of all law is the security of the per- 
sons and property of men in civil society. For this 
purpose, it moderates the force and power of natural 
rights, and appoints certain forms and measures for their 
enjoyment. The rights of the person, being antecedent 
to civil society, are the first concern of the magistrate. 
Property, having its origin in convention, is secondary 
•in order as well as import. 

The greatest injury which any one can sufier is such 
as affects his life or produces a bodily loss. The next 
injury in kind is that which affects him in character. 
Injuries against his bodily safety and integrity have the 
legal designation of crimes. Injuries against his charac- 
ter, as having less violence in their mode, are termed 
misdemeanors. Both these species of injury, as imme- 
diately assailing our natural rights, are the first objects 
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of consideration in all goveroments rightly administer^ 
ed. Kadem faTrue qvam vit€B est habenda ratioy fama 
vitaque hominis iisdem legibus mtuntur^. 

S. Polity, or government, is one only of the divisions 
of morality, or the Law of Nature, more perfect in its 
present sanctions, tho\igh of infinitely less dignity in its 
objects and authority. Government is not in aid of the 
duties of men, but of their wants. 

No man has a natural right upon the character of 
another; neither has he, without a call or commission^, 
any such right in society. 

As no man can individually assume to himself the 
power of administering justice, of tiying, sentencing, 
and punishing offenders, so can no man likewise take 
upon himself to speak against those who seem to do 
ill ; which is a sort of punishment, inflicting pain and 
damage upon the persons concerned. 

Lvery man, indeed, by the divine and moral law, 
which society in no case abridges, has a commission, in 
due place and season, to admonish his neighbour of- 
fending ; but otherwise to speak ill of him no private 
man has right or authority. In presuming to do it, he 
is disorderly and irregular, trespassing beyond his 
bounds, and usurping an undue power to himself, 

3. The common law of England speaks the language 
of reason and religion. It places under the protection 
of the laws, and guard with the same sanctions, the 
good fame, as well as the life, liberty, and property of 
every man. — It considers reputation, not only as one 
of our pure and absolute rights, but as an outwork 
which defends, and renders them all valiiable. — The law 

* Jurif Com. Excerpt, apud Dig. Gothof^edL Ed. 
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forbids revenge. — ^When it ties up the hands of some^ 
it restrains the tongues of others. It dednes the of- 
fence of libel, which is slander in its most aggravated 
shape, as follows : — 

A libel is a malicious defamation^ expressed either in 
printing or writing, or by signs^ pictures^ Sfc. tending 
either to blacken the memory of one who is dead, with 
an intent to provoke the living, or the reputation of one 
who is alive, and thereby exposing him to public hatred, 
contempt, or ridicule. Wood^s Inst. 444 ; Uaxjok. PI. 
Cr. r.73; 5 Coke, 125; Salk. 418; Ld. Ray, '416; 
Rex. V. Jopham, 4 T. H. 126 ; BL Conan. vol. 4. 150. 

GENERAL DIVISION. 

4. The oflfence of libel, according to its several objects, 
may be distributed under the following divisions : — 

1. Against religion. 

2. Against morality, or the law of nature. 

3. Against the law of nations. 

A. Against the state and constitution. 

5. Against the King and his government. 

6. Against the two houses of parliament 

7. Against courts of justice. 
8^ Of scandalum magnatum. 

9. Of libels against magistrates. 
10. Of libels against private persons. 
Of these^ therefore, we shall proceed to treat in their 
several orders in the present Booki and first, of libels 
against religion. 
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CHAP. IL 

LIBtLS AGAINST THE CHRISTIAN RELIGION. 

The offences of slander, as we have above shewn, 
are many and various in kind ; so many indeed as there 
are modes of speech and action to which they run pa- 
rallel / they are accordingly, distinguished by the ob- 
jects which they respect. Some are committed against 
God, and are offences against piety, and moral duty, 
and become, as it were, trespasses against the light of 
reason and the law of nature. 

The first gtand offence of speech and writing is 
speaking blasphemously against God, or reproachfully 
concerning religion, with an intent tx> subvert man's 
faith in God, or to impair his reverence of him. 

A reverence for God, and conscientious regard for 
rehgion, are the main supports of honesty, and, therein, 
of society and civil government; the sole curbs, eflfec- 
tually restraining men from fraud and violence ; and the 
strongest princij^s leading to the performance of those 
actions, by which common life is adorned, and public 
order and peace maintained. 

The most enlightened Pagan of his time has with 
good reason judged; ** baud scio, an pietate adversus 
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decs sublata, fides etiam, et societas humani generis, et 
una excellentissima virtus justitia tollatur/' Cic. 

Offences against religion by the common law of Eng- 
land, which are the subjects of speech and writing, and 
aj5 such, within the direct path of our inquiry, are, — 

1. All blasphemies against God, as denying his being 
or providence, arid all contumelious reproaches of our 
Saviour Jesus Christ. 1 Vent. 293; 2 Str. 834 s 4 
H. Comm. 59. 

2. All profane scoffing of the Holy Scriptures, or ex- 
posing any part to ridicule and contempt. 1 1 Mod. 142 ; 
Str. 416, 788 ; Fitzg. 65. 

3. Seditious words in derogation of the established 
religion are indictable, as tending to a breach of the 
peace, which, in this sense, implies the amity, quiet, 
aad confidence, of the whole family of the state, and the 
unshaken hope of future rewards. 2 Roll. Abr. 187; 
Cro. Jac. 24, 421. 

Offences of this nature, says Hawkins, PL Cr. cap. 5^ 
because they tend to subvert all religion and morality, 
which are the foundations of government, are punish- 
able by the temporal judges with fine and imprison- 
ment. They are offences at common law, and the prime 
abuse of speech and writing. 

The statute law has likewise marked out certain of- 
fences against Christianity, in which it is merely declara- 
tory of the common law, though, in some cases, it di- 
rects a new mode of proceeding, and augments the pu- 
nishment of the offence. Reviling the sacrament of the 
Lord's supper with contemptuous words, &c. for which, 
by 1 Edw. VI. c. 1 (which was repealed by 1 Mary, 
c. 2, and revived by 1 Eliz. c. 1), the offender shall be 
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be imprisoned, fined^ and ransomed. 4 Bl. Comm. 
50. 

By 3 Jac. I. c. 91, ** Whoever shall use the name 
of the Holy Trinity profanely or jestingly, in any stage 
play, interlude, or show, shall be liable to a penalty of, 
ten pounds.'^ 

By 1 WiU. in. c. 18, § 17, " Whoever shall deny, 
in his preaching or writing, the doctrine of the blessed 
Trinity, shall lose all benefit of the act for granting tole- 
ration," &c. This act, in addition to depriving the of- 
fender of the privilege above-mentioned, leaves the pu- 
nishment of the offence, as for a misdemeanor, at com- 
mon law**. 

We shall submit to the reader some of the leading 
cases with respect to this description of libel, and en- 
deavour to ascertain the boundary between free and 
forbidden discussion*. 

Blasphemy is both a spiritual and temporal offence. 
Cro. Jac. 421 ; « Roll. Abr. 7«. pi. 2. 

In Tremayne's Entries there is a sentence pronounced 
by the court of King's Bench, to have a paper fixed 

^ Per Lord Kenyan, Kin^ v. WiUiamtt Guildhall^ 1797. 

* An informsitioQ was exhibited agaioat one Taylor in the Crown Office, 
for uttering of divers blasphemous expressions, horrible to repeat, yiz.— 
Th^ Jesut Christ too$ a bastard, jnc religion a eketU, and that he .neiihir 
feared God, the devil, or man. All these words were proved by several wit- 
nesses, and he was found guilty. Hale, Chief Justice, observed that such 
kind of wicked blasphemous words were not only an. oflfence to God ahd 
religion, but a crime against the laws, states and government, and there- 
fore punishable in the court of King*s Bench. For to say religion is a cheats 
is to dissolve all those obligations whereby civil society is preserved: that 
Christianity is part of the laws of England, and therefore to reproach the 
Christian religion is to speak in subversion of the law* King «• Taylor^ 
Ventrisy 293$ Keb. Rep. 607* 
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over the defendant's head, intimating that he had uttered 
blasphemous words tending to the subversion of govern- ^ 
ment. 

In the Queen v. Clendon^ 10 Ann, ther6 was a special 
verdict on a libel concerning the Trinity. The court had 
no doubt but that it was an offence at common law. 

One Hall was convicted for a libel, entitled a " Sober 
Beply to the Merry Arguments about the Lrinity.^' 
7 Geo. I. Strange, 416\ 

* The King v. WoolstoD being a leading case on this subject, it may be 
proper to give it at some length. 

Five several informations were preferred against him by the attorney- ge- 
neral, for publishing five blasphemous libels^ wherein the miracles of our 
Saviour were turned into ridicule and contempt, and his life and conversa- 
tion exposed and vilified. Having been convicted on four informations for 
these blasphemous discourses, his counsel ofiered to move three matters in 
arrest of judgment 

1. That the book was not written against the Christian religion. 

S. That, admitting it was an indecent attack upon our common faith, it 
was Dot an ofience within the cognizance of the temporal courts at com- 
mon law. 

S. That the statute 9 and 10 W. UI. c. 32, had appointed a less punish- 
ment for this offence than was given at common law, and had, therefore, by 
consequence, taken away the punishment at common law. 

The second of these points the court said they would not suffer to be 
argiied \ ** for the Christian religion is established in this kingdom ; and 
therefore they wouki not allow any books to be written which should tend 
to alter that establishment** They observed, too, that as the Christian re* 
ligion was part of the law, whatever deiided Christianity, derided the law* 
and, consequently, must be an offence against the law 5 for the laws are 
the only means to preserve the peace and order of every government, and, 
therefore, whatever exposes them, strikes at the root of the peace and order 
of the government to be kept That the case of the King v. Taylor was ex* 
actly fouflded on this reason, as it is reported in Ventrist 293. So was the 
case of the King v. Hall, where the buffooning of the Trinity was holden 
punishable by information. This, they said, was a point which carried 
with it such clear conviction in itself, that they refused to hear counsel give 
their reasbns why they should be heard upon it 
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As the design of this treatise is not to compile cases, 
hut merely to state such as contain leading and govern- 
ing principles, it is unnecessary to enter into farth^ 

Counsel tbeo b^^n to speak to the first point They said, that the in- 
tent of these discourses was only to sliow, that the miracles of Jesus were 
not to be taken in their literal senses for, as such, they were not great 
enough to prove his divinity 5 but that they were to be understood in a 
-mystical and allegorical tense. But at most, the counsel observed, this 
book could only be considered as striking against one received proof of his 
Messiaship, and not attacking Christianity in general. 

To the third point they said, that before the act of 9 and 10 W. the court 
could inflict a discretionary punishment, which might have been much great- 
-er than that prescribed by the statute ; but that the intent of this act might 
well be construed to liipit the discretion of the court, and thus take from 
the court that power of passing judgments which they had before ; now, 
they observed, that if the power of passing the old judgment were taken 
away, the intent of the parliament might well be construed to be^ to take 
away the old method of proceeding by establishing the new one. 
' To the first of these points the Court said, that they would not sufier it 
to be debated whether to write against Christianity in general was not an 
offence punishable in the temporal courts at common law. They desired 
it to be taken notice of, that th^y laid this stress upon the word genertdt 
and did not intend to include disputes between learned men upon particu- 
lar controverted points. That the attacking of Christianity in the way in 
which it was attacked in this book, was destroying the very foundation of 
it 5 and though there were professions in the book, that the design of it 
was to establish Christianity upon a true bottom, by considering these nar- 
ratives in scripture as emblematical and prophetical, those professions were 
not to be credited, and the rule is, alUgatU contra factum rum est admittenda. 

To the third point the court observed, that this was against an establish- 
ed rule, which says, that a new law, instituting a new punishment, shall 
not take away the old one, unless it change the offence, and make it of a 
different nature. Easter Term, 2 Geo. 11. 1729; BarfutrdpK.B. 162} « 
Stra. 854 ; Fitzgih. 64. 

It is worthy of particular attention, that Lord Chief Justice Raymond, in 
delivering the judgment of the Court, said, « I would have it taken notice 
of, that we do not meddle with any differences in opinion, and that we in- 
terpose only where the very root of Christianity itself is struck at" With 
-lum agreed the whole Court. Fitzgih.^ 
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details on this head, by collecting convictions for an 
offence, which the unhappy character of the times has 
rendered frequent amongst us. We shall conclude with 
the case of the King v. Williams, coram Kenyon^ C. J. 
GuildhaU, 1797. 

The defendaot was fioed, and impriaoned one year. 

An information was exhibited against one Peter Annette by the Attor- 
ney-Generalf for a certain malignant, profane, and blasphemous libel, in- 
titled '' The Free Inquirer,'* tending to blaspheme Almighty God, and to 
ridicule, traduce^ and discredit his Holy Scriptures, and particularly the 
Pentateuch ^ and to represent, and to cause it to be believed, that the pro- 
phet Moses was an impostor, and that the sacred truths and miracles re- 
corded and set forth in the Pentateuch were impositions and false inventions, 
and thereby to (Effuse and propagate irreligious and diabolical opinions in 
the minds of his Majesty's subjects, and to shake the foundations of the 
Christian religion, and of the civil and ecclesiastical government establbh- 
«d io this kingdom. 

Being: convicted upon this information, the sentenoe of the Court of 
King*s Bench was, that he should suffer one month's imprisonment in New- 
gate» to stand twice in the pillory, once at Channg Cross, and once at the 
Royal Exchange, and then to be confined in Bridewell to hard labour for 
one year, and to find security for his good behaviour for the remainder of 
his life. M. Terrth S Geo. IIL V6S ; 2 Bum. Ecc. Law, 781. 

* The defendant was convicted of publishing a libel on the Christian re* 
ligioD, in the form of a pamphlet, addressed to the people, called Ptdne's 
jipe of Reason. The libel was of the most impious and blasphemous de- 
scription ; it attacked the troth of the Old and New Testaments equally ; 
asaamed to argue that there was no genuine revelation of God's will exist- 
ing in the world; and that Reason was the only true faith which obliged 
th« conduct of mankind. In other respects, the libel ridiculed and vilified 
the prophets, oinr Saviour, hb diedples, and the sacred scriptures. Being 
l>roaght up (April 38th, 1798), in custody of the keeper of Newgate, to re- 
ceive judgment of the Court of King's Bench, Mr, Justice Ashhurst pointed 
out the enormity of the offence, ** The minute parts of which he would for- 
bear to particularize. Although the Almighty did not require the aid of 
Juiman tribunals to vindicate his preoepts, it was nevertheless fit to show 
our abhorrence of such wicked doctrines, which were not only an offence 
s^inst God, but against all law and govemHient, from their direct tea- 
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It win be seen from the cases, and indeed may be 
deduced from the general reason of the law, that this 
libellous blasphemy is understood as affecting only the 
foundations of the Christian religion, the truth of the 
holy scriptures, and the acknowledged sacraments of 
the church. To speak or write irreverently of any of 
these elements of our faith is libellous blasphemy at 
common law. 

But the law does not prohibit reasonable ccmlroversy 
even upon fundamental subjects, so long as it is con- 
ducted with a tone of moderation, which shews that ar- 
gument is the only purpose; the writer abstaining from 
language and terms which are abusive and passionate, 
and, therein, indecorous towards the establishment, and 
offensive to the consciences of individuals. 

What is argumentative may be very properly left to 

deDcy to dissolTe all the bonds and obligations of civil society. It was upon 
this ground that the Christian religion constituted part of the law of the 
hmd- But if the name of our Redeemer was suffered to be traduced, und 
his holy religion treated with contempt, the solemnity of an oath, on which 
the due administration of justice dqiended, would be destroyed, and the law 
be stripped of one of its principal sanctions, the dread of future punishments. ^ 
This crime was fiirther aggravated by the motive in which it was conceived : 
there could be no temptation, no sudden impulse of passion, to which maa 
was so often exposed by the frailty of his nature : it could have proceeded 
only from a cool and malignant spirit** 

Mr. Justice Ashhurst then pronounced the judgment of the Court, which 
WBM, ** That the defendant be imprisoned in the House of Correction for 
one year, there to be kept to hard labour, and that, at the expiration there- 
of; he shall give security to the amount of lOOOf. for his good behaviour for 
the rest of his life." 

Lord Kenyon said, that the sentence was light, very light indeed, con- 
aidering the nature of his offence, which was horrible to Christian ears. 
He had known a case of less enormity, where the defendant was sentenced 
to three years impriaonment 
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be replied to by argument ; what is passionate, and 
therein a disturbance of the proper oconomy of the 
state, cannot be so safely passed over to a defence by 
similar weapons. — Such a sufferance would be the en- 
durance of brawls. When the law is moved against 
such writers, it is not persecution : it is a defence of the 
2)ublic tranquillity and decency. 



Digitized by 



Google 



72 



CHAP. HI. 

OF LIBELS AGAINST MORALITY AND THE LAW OF 
NATURE. 



The next great rule of human conduct is morality, 
or the law of nature. This is the great unwritten law 
of mankind^ having God for its origin, human reason 
for its interpreter, and the maintenance of the general 
society of the human race for its end. 

Its obligation, therefore, is at once in its authority, 
as proceeding from our common Parent and supreme 
Sovereign, and in its end, inasmuch as it conduces to 
the happiness of the particular and general condition. 

The common law, therefore, looks with a filial eye 
upon what it acknowledges to be its own trunk. The 
law of nature, as we have said, is necessary to society, 
and society, therefore, must maintain it. This is the 
reason of the English law in prohibiting and punishing 
all open and public inmioralities, obscene writings, 
speaking, and exhibitions, the tendency of which is 
evidently to poison the springs and principles of man- 
ners, and disturb the peace and economy of the realm. 

Offences of this kind, however, must be ad communs 
nocumentum. Private immorality, or vice, without 
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public example, and terminating in the individual, is 
left to a more solemn reckoning. • 

It is, however, a general maxim, that an indictment 
at common law may be supported for any offence 
which is against public morals, decency, and good man* 
nets. 

1. Of obscene exhibitions' — 

2. Under this head of obscene exhibition, naay be 
comprehended every species of representation, whetiier 
by writing, by picture, or by any manner of sign or 
substitute, which is indecent and contrary to public 
order and natural feeling. It will be sufficient merely 
to abstract a few of the leading cases under this head, 
inasmuch as the punishment of such offences, in the 
light of nuisances and misdemeanors, is within the - 
course of daily practice*. 

^Kh^ V. Sir Chtrlet Sedletf, — ^The defendant was indicted at common law 
Ibr several miademeanoni agaimt the king*8 peace, and which were laid tm 
the g^reat scandal of Christianity^ and detriment of public morals. The of- ' 
itece consisted in his exhibition of his naked body in a balcony at Covent 
Garden to a great multitade of people, and there doing such things, and 
speaking such words, &c. (mentioning some particulars of his misbehaviour) 
as throwing down bottles, &c.' amongst the people. KechU Rep, 720» 

The f ndictment was openly read to the defendant in court, and the judges 
told hioo, that notwithstanding there was not then any star-chamber, yet 
they would have him know that the court of King*s Bench was the cu$Us 
morunt of all the King's subjects. 9 Str, 700. After he had been kept in 
court from Trinity term to the end of Michaelmas by recognizance, the 
Coart required him to taice his trial at bar; but being advised, be submitted 
himself to the Court, and confessed the indictment He was fined 2000 
niarks» imprisoned for a week, and bound to his good behaviour for three 
yean. 15 Ch. II. 1669 ; K. B, Sid. l68. pL 39- 

* One Hill was indicted for printing some obscene poems of Lord Ro« 
Chester, tending to t)ie corruption of youths and the injury of morality. 

L 
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It 13 ujmccessary to collect cases on dus head : the 
punishment for obscene writmga, prmts» &c. has be- 
come frequent in the juresent period, and no objection 

He went abroad, tiwl Was outlawed. 10 Will. IIL i(l9S; 2 Str. 790, 
Ittii^ V. Bitl. 

In Michaelmas term, I G. II. an information was exhibited by life At- 
torney-General against the defendant Edmund Curl, for thatlie, •• being 
anevil-dispoied and wicked roan, and wickedly contriving and intending 
tb corrupt the ^rats of the sufcjects of this Icihgdom, thipidusiy and 
wiaedly prtttted and pvMMMd, fiid taotifdlo be t»Hnt«6 aiid pofflMted, k 
certain filthy, wicked, and obscene libel, intiUod - Vmm in tki Chiiim ;' 
or the ' Nun in her SmoeV (selfing out the several lewd parages) to the 
bad cxampte," &c. Of tWs Infortolftfon the defendant was found guilty, 
and H wis fiioved In tirltst of Jud|^ment That how^v^, the a^Smdttit 
might be punishable for this offenee in the spiritoal aiorf, as an ^enee 
against morality, yet it cannot be a libel for which he is punishable in the 
tcinporal coum. That tt^el/ia (tbclerin given to the otfence) was a 'di- 
^nuthre of the word Myr, atM that U is JfMAa Ifhmi Hs likMrg a bodk, iM 
not from the matter of its contents. In the case dir JmUmrit KMM^ -Lord 
Coke says, that it must be against the public^ or some private person, to be 
a libel. Whatever tends to corrupt the morals of the people ought to be 
censured in the spiritual courts, to which properly all such causes belong. 
Tbecounsel, in arrest of judgment, further contended, that in the reign 
of Charles II., when there was a filthy run of obscene writings, there was 
DO prosecution to l>e met with in the temporal courts. In the case of ^ 
Qutm V. Read, 6 Ann^ B. R. there was an information for a libel, in writ- 
ing an obscene book, and after conviction it was moved in arrest of judg« 
ment, that this was not punishable in the temporal courts; and the opinion 
of Holt, C. J. was so strong with the ofcgection, that the proscMsator never 
thought fit to stir it again. 

The Attorney-General, Sir Philip Yorke, ooiifra, insisted that thb was 
an offence at common law. It is not pretended that there is angr other 
way of punishing the defendant It tends to corrupt the morals of fht 
King*s subjects, and is against the peace of the King. Peace indttdes;gtf6d 
order and government, and the public peace may be broken in many hmlaiiifi 
without actual force. As to morality, destroying that, is destroying the 
peace of the government, for government is no more than public order, 
which is morality. Every immoral act is not iodictabli^ anch las leOiiig a 
he, or the like; but if it bedfistructive of morality in generel, tf it<loe8;or 
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lias at any time been made to the jmisdiction of the 
temporal comts over the offence^ as a misdemeanor at 
common law. 

may, affect all Ui« Kiog*t tulgectiy it is then an offence of a public nature. 
This court is the etutm m^rum of the King*s subjects. And» upon this 
fbundtttioiit there have been many prosecutions against the players Ibr dt>- 
scene plays, though they had interest eupcigh to get the proceedings stayed 
beibre judgment 3 VoL Si. Triatst Lgrd Greys etu§. 

The Court was some time in doubt whether it was an offisnce to vthkh 
the common law could extend their cognizance ; but» after taking a term 
to consider of it» they gave it as their unanimous opinioa^ that this was a 
temporal offence The defendant was afterwards set in the pillory. • 
S^rtmgt, 799* 

BiL Term. 4 O, IIL 1764. An information was exhibited this term by 
thft Attorney-General against the defendant, John Wilkes, for printing add 
pnbliabiiii a certain m^ignant obscene^ and Impious lihelt inlitled aa 
** E$»mf #9 W^mnni" tending to vitiate and corrupt, th# minds and nioffals of 
his Majesty's sutgects ; and to introduce and diffuse amongst the peopte % 
general debauchery and dq>ravity of manners, and a total couterapt of re- 
ligipfif id^dfsty, iM^d vnrtue. Of this offeooe the defendant wm ooBvic^ed, 
and, upon not appearing to receive judgqMnt» he was quUf wed ip in tb« 
ordinary cases of convictions upon informations for laMemeiuipn^ 4 
Bwrr. 8dt7. 

IntbecaaeQlthe Kingv.Wilku. iq which the popular feelings were 
mnck eng^ed, and the most eminent couuptl ^opc^c^ <or tlw dfifendanU 
no attempt was made to arrest the judgmeuta upon the pretence that the 
publication of an obscene book was no libel at common lavf . Accordingly, 
lor plintlag and publisbing the ** E$»ay •« Wmtnuh'* Mr. Wilkes was sen- 
tfn^ IQ p%y % fine of five bu94n»4 p9WKk to bi imsfiamid twelve 
mopilk% and to give s^ori^ fer his |qQ4 ^blffioor f^ thetfffm^ seven 
yeara^ with sureties. 4 Burr. t590. 
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CHAP. IV. 



OF UBELS AGAINST THE LAW OF NATIONS- 



If it be incumbent on the magistrate to restrain al! 
such disorders of speech or writing as have a tendency 
to disturb the peace of families and individuals, still 
more essential is it to repress such excesses as might 
eventually lead to embroil nations, and thereby bring 
upon society that greatest of all evils, national war. 

Nor will this exercise of his prudence interpose with 
any useful quality of history. In all cases of this kind, 
the first inquiry will be as to the motive, and the next, 
whether the great interests of mankind, that is to say, 
the truth and honest fearlessness of history, do not fur- 
nish a. more than ^sufficient counterpoise against any 
e^nl immediately to be dreaded. In the latter case the 
laws of England will act worthily of themselves ; the 
interests of truth are eternal ; the possible evils of an 
imjust resentment are either transitory, or to be bom 
as a matter of duty. 

The law of nations is part of the municipal law of 
every state. 7 Anncy c. 14. 
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Few cases have occurred under this head^ but they 
are sufficient to give the rule^. 

*^ The Attorney General, by command of the Crown, had filed an infor- 
mation against the defendant, Charlet Genevieve Louis Amfusin* Andrew 
T^ttnofAy D* ^on de Beaumont, for a libel on the Count dt Gnerchy, the 
French ambanador then rending at the Britiib court The libel princi- 
pslly consisted of some angry reflections on the public conduct of the Count, 
charging him with Ignorance in hia official capacity, and of having used 
stratagem to supplant and depreciate the defendant at his court, i. e. the 
court of Veraailles. The defendant was tried, and after proving some facts 
which were laid by way of inducement to explain and apply the libel, and 
that the Count de Gnerchy was acting in the present character of French 
ambassador ; that D*Eou set up a press in his own house ; printed, sold, 
and published the books; and, upon reading to the jury iheinost excep- 
tionable passages, he was convicted on the information. After the convic- 
tion. Lord Mansfield obaerved to M. Mechel, the Prussian, and other foreign 
ambassarlors attending the court, '* That the laws of England paid as high 
a regard to the functions of ambassadors, and would equally protect them 
from all Insults, as well on their reputation as their persons and property, as 
the laws of any other country.** 1 Black. Rep. 515. 

An information was filed in the Crown Ofiice, 27 G. III. 1787, against 
the defendant Lord George Gordon, which charged him with a libellous 
and seditious publication, contained in two paragraphs which appeared in 
the Public Advertiser, relating to the particulars of a visit paid by Count 
Cagliostra, accompanied by the defendant, to Mons.Barthe1emy, the French 
€kar$e 4es sffftdret, enlarging on the merits and sufferings of the Count, and 
concluding with some severe reflections on the French Queen, as the leader 
of a fiiction, and on Count d*Adhemar, the French amt>a&>ador, and Mons. 
Barthelemy, as the insidious agents of the Queen and her party. His lord-^ 
ship was found guilty upon the trial of this information, and was called* 
upoo to receive the senteme of the Court of King*s Bench on the 38th of 
January, 1788. Mr. Justice Ashhurst deKvered the judgment of their Lord- 
^ips, and, adverting to the libel on the Queen of France, he observed, ** That 
the ot^ectof the publication being to rekindle animosities between the two 
natiout (England and France) by the personal abuse of the sovereign of one 
of them, it was highly necessary to repress an offence of so dangerous a na- 
ture*. Other nations, who do not know how liberty, and particularly, the 

• A treaty of commerea bad lately been concluded betweeu England and France. 
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Thk^biaaoli ot the law of t4bel ean only apply to two 
classes of persons, the sovawigne of fbretgn states, and 
their immediate representatives^ — am]l>assadors apd 
pnblic ministers. Indep^tjideQt JSQvtreigus^ ^i^^'^^ 



]a>^r4yoftbeprqi9» niay be p^rrArt^ in Uifi i»«|ids Qfi4eN«^^ 
not belitv€ that sucb. wick«d public«tiim% oqqlA gp, ioiAb* witteu^ thr wif 
Binuice of the tUU mh^re tbey mrt, jfntfivkmk 4Mi «v^ vifM^Nr 
tbink 110. uulan Uiq auauir iwredimg^ptt fwHb W* puWiff puuiabiiMiM^'' 

The aeuteuce of the c^ct wa9» tb«i( the (MiiM4a«i sh^mM p»y m, §ml ef 
ftve hiuuibned pounds be imiiiisQued m NevgiU^ Ibr tjb# ^p( of two 
apd afterwacda give security for hif good beb%vi9^r fiMFtbe tem ol I 
yeari Einffs^LordGwrg^Qwdom^ MS. 

King V. JoAi> FtjU. ThiA waa au i^ibciiiat|paagai«M^ tb« dflft^JinU fiM 
by bia Majimtya Attorney General, for a UM agawfc tb^ GmpoMNr VaiiJk ol 
BaMia# The libel waa u followa :«-* 

«< The Emperor of RuaKia la n»ideriiyg bin^elf obooxioua to btp. «iiI^igU 
by varioua acu of tyranny^ and ridiculoua iu tbe eyea of GufopA by bit ifu 
conaiatency. He baa lately paased m edict to prohibit the empodntioA ol 
deala and other naval atoaea. In conaequeooo of thia iW-jiMtgol lew» a 
hundred aail of veaaela are lively to reluxQ to th« cmwtMj wthftut 
freight" 

Thia libel waa clwgcd in the inforn^atioo to have beeopubHahed « With 
tbe intention of traducing the Emperor of Russia* and of iiiteiruptioi^ anA 
disturbing the fiieodahip aubalating between that country and Gn^at Bxitaftn, 
and to the great danger of cceatiog discord between the King of Qr^ 
Britain and the Emperor Paul.*' The defendant waa fiNind guilty upon the 
trial. ImK'9^4oQ.lll.imu 

Kinffr.PM€r,B;.B.^G.IIL Tbia waa a« vObimAiain 9leid bj hia 
Majesty's A ttocney General againat the delbodant Tl^ bilbfaaat|on staiM 
in abbatanoe, ^ That bdbre the printing and publioitioa of ^ UMtoia 
matteas and charges after mentioned, them anlmtad. and did tl^ a^hiiM^ 
fpendahip and peace between our Soreceiga Locd. the (Upg and t^Fren* 
republic -y and befoifb and at thoae tamev citiaen Napol^o^ Bo^apa^te VMb 
axK) yet ia. arat consul of the ai^d French repoblic. ^nd^ m aaKb, the chief 
magiatrate of the aame» &a That t^e defendant, intending to tvadupfti 4»* 
fiime, and vilify the said Napoleon Bonapecte^ an4 to baring him into gi^Wt 
hatred and contempt, aa well among the liege sufcgecta of our said Lord the 
King, aa among the dUzena of the aaid repubUc 5 and to excite and pi»- 
voke the eitizens of tbesame rq[>ub]ic. by force and arms, to deprive the 
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to the a^itfre^ tbeir clntitctetas, w^ liteesmrily i^lijedt 
to^ iittd^ in iurii. Bite firoteoted b^s the taf^ <if UMiMi, 
MdvMijy; tlieMfbre, olaim>'a8oftmtaria Am, ^tkfepi^ 
tection of the tatiafiioipal Imw of aoy dtme^ for their 

said Napoleoo Bonaparte of his consular office and magistracy in the SMd 
republic, and to kf)] and destroy the Aid Napoleon Bonaparte : and also, 
Mla^n^tly luid HiaHddUsly d«yibinf» iM MOch to' in him, the said Jean Pel- 
tkerpU$*^Va!ttMtfA^ mtlttbp Imb ^Mroy, 'ttte VKendsMp atid peat^tdib* 
sisting between oar said Lord tbelCiiig and his so^dets, wl the said Na- 
poleon Bonaparte, the Frsnch republic, and the citizens of the same repub- 
lic; *ttidto €ftc1lie animoflity, jealousy, and hatred, in the' said t^apoleon Bo- 
maparti^ ftl^dMt Mt «id LOfti lh<? Khig,aiM fib siA]$eHs,*'^The Infatua- 
tion then ttaled the feat of pvblicatbm end set o«t the libel at IsaKth; the 
material passages of which, speaking of Bonaparte, were as follows. )— 

^ Oh I eternal disgrace of Praooel Gmmuc^ on the banks of the Rttbifl«i» 
has against him in hb quarrel tfae-seoals; Pompey, and CatO) and, ift'the 
plains of Phamlta, if fortune as oatqaal— if yoo mist jrield t# the 'des- 
tinies — ^Roiia, in this sad reFene^ at kast there PWUniai taapeofe yM^-a 
poinard among the last Bomans.** 

And in another part #f the same pubKualiiB, the iothor aayi^ spednog 
of Bonaparte^— 

^ As for mi^te tern envyhig his let, let bim Maie, 1 conaent to It, his 
worthy successor; carried onliis shield let him be elected Bm|iert>r* Fi- 
nally (and Romulus recalls the thing to mind), I wish, that on the morrow 
he may baVe his Apc^'eons. Amen.^ 

Upon the trial of this informatioo. Lord EUenborough, who presided at 
the trial, obsenred In his address to the Jury, ^ That every publication 
which had a tendency to promote public mischief^ whether by causing ir- 
ritation in the minds of the subjects of this realm, that may induce them to 
commit a breach of the public peaces or whether it may be more public and 
specific, and extending to the morals, the religion, or magistracy of the 
country, these were all cases of libel. But more particularly (his Lordship 
added), as in the present case^ by defaming the penons and characters of 
magistrates and others, in high and eminent situations of power and dig- 
nity in other countries, inconsistent with amity and friendship, expressed 
in such terms and such a manner, as to interrupt the friendly relations 
between the two countries. Every such publication is what the law calls 
a Hbel.** His Lordship then adduced the case of the prosecution, convic- 
tion, and punishment, of Lord George Gordon for a hbel on the Queen of 
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rights of character and dignity, whc^n assailed by defa- 
matory writnigs. The municipal law is presumed to 
be the most convenient form of affording them that 
natural equity to which they have a claim. 

With respect to ambassadors re^zWai^ in this country, 
and representing their respective sovereigns, it would 
be a great public mischief if they were not protected 
from libel and slander. And if so much of the law of 
libel is founded upon a presumed breach of the peace, 
occasioned by it, between individuals and families, how 
much stronger is the reason for restraining excesses of 
this kind, which might involve nations in hostilities. 

France, and the recent ca«e of Vint, for a Kbel on the Emperor of Russia ; 
neither of which cases, be remarked, had ever been Judicially questioned. 
« And, therefore,** he continned, ** I lay it down as law, that any publica- 
tion which tends to degrade, revile, and defame, persons in considerable si- 
tuations of power and dignity in foreign countries, may be taken to be, and 
treated as a libel, and particularly where it has a tendency to interrupt the 
pacific relations between the two countries.** 

The Jury found the defendant guilty, but he never received, or was called 
upon to receive, the Judgment of the court* 

* Shortlj after tbe trial, war broke oat between Great Britain aad France. 
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• CHAP. V, 

OF UBELS AGAINST THE STATE^ JOJD CONSTITUTION 

If the law protects the subject iti his rights, and 
poniahes every invasion of them, mtrch more does it pro- 
tect that system from which all these rights proceed^ 
and by which alcme they can be maintained. Hie 
state and constitution being the common inheri- 
tance, every attack made upon them» which affects their 
permanence and security, is, in a degree, an attack 
upon every individual^ and concerns the rights of 
all. 

If it be the highest crime known to our laws^ to at* 
tempt tQ subvert by force the constitution and state, it 
is certainly a crime^ though of inferior magnitude, yet 
of great enormity, to endeavour to despoil it of its best 
support, — ^the veneration, esteem, smd affection of the 
people. It IB, therefore, a maxim of the law of Eng* 
land^ flowing by natural consequence and easy dedtic* 
tiou firom the great principle of s^-defence, to consi* 
der as libels and misdemeanors, every species of at- 
taick by speaking or writing, the objetft of which is 
wantonly to defame, or indecorously to calunmiate. 
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that economy, order, and constitution of things^ which 
make up the general system of the law and goTem- 
ment of the country. Opinion is strength, and the 
good fame of government is necessafy to maintain this 
opinion. The distance is not very great between con- 
tempt of the laws, and open resistance to them. 

Defamation of this kind is more dangerous, inasmuch 
as it appeals to the passions rather than to the reason 
of the multitude; it unsettles the minds of the people, 
relaxes the authority of the rulers, and impairs the re* 
verence dne^ to the^awr. 

We have already shewn, that by the Athenian and 
Ik>^an laws, even under the, wisest and most lenient 
administration, libels and calumny against the state 
were subjected to the sev^est penalties, and the authors 
of them capitally punished. — ^Syllamade it. a part of the; 
crime Jesce m^gistaiis to declaim^ against the public ol& 
c^rs; a law w)ii<^, even in the mild reign of Augustus^ 
was re-enacted, and extended so as to onnprehendde^ 
iamation against private pensons. 

" Libelling against a private man,** says Lord HoW*, 
^1 is a moral offence, but when it is against a govern- 
ment, it t^^ds to the destruction of it. This notion of 
libelling is ^ old as the law." ' 

*' To be free," says Lord MansfieldPv "is to live 
under a government by law. . The liberty of the jwcm 
consists in printing withoat any previoua license; sub- 
ject to the consequences of law. The licentiousness of 
the press is Pandoca"^ box, the source of evety eviK 

' Lord Raymond 4 18. 

^ 8 T. R. 496, Kiog V. l!>ean of St Asaph. 
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MisdraMi is die donditioii df ibdtvidiuils^ dJEmgei^sr is * 
Ae condilion of the state^ if there is no certain law^ or, 
iv&ich is the same thing, ho certain administration of 
law, tx> protect individuals, or to guard this state/' 

^^ All governments/' sajrs Lord CamdenV "'must set 
thcdr fecesttgainst libels, and nrhenerer they come before 
a. court and a jury, they will set dieir feces against 
them. And/ if juries db not prevent them, they may 
prove iatat to liberty, destroy govei^nment,' and intro- 
duce anarchy ; but tyranny u^ better IdianHtiarchy, and 
the worst government better than nqne iat all/^ 

We jha^e already shewn, in a former part of this 
treatise/ the just limits of the liberty of speedi, and the 
freedmn of the press ; and it is almost mm^cessary to 
observe further, that the above-mentioned resftrictiolib 
contain nothing in tfaem which contradicts the notion 
of a due civil liberty; 

The constitutioik of this country, which is nothii^ 
hat perfect reason, acknowle(%es in every man a right 
to set forth a general or individual hardship, and to 
suggest error even in the highest branch of the ma- . 
giitrac^. The constitution, indeed, is too wise, not tt> 
acknowledge diat the best interest of the state, as of 
faupian society at large, is trUtb; * it opens, therefore, a 
ready ear: to honest and useful truth of all kinds, and 
as it receives this truth from human' beings, and there^ 
fore can only expect it as mingled up and adulterated 
with human passions, it will often^ pardon and over^ 
locdL a. natural warmth for the sak^ of the fruit which 
it pioduces* This is the characrtar of the constitution 

» . . ' . i /.^ . : , ■ ^ 
J E^iUck «. Cairingtoiy « WiJ*. ^5. . . 
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with respect to p^Aiic libds in good times. But every 
right has its limits. The right is given by the consti- 
tution in so far as it is necessary and salutary for the 
purposes of remolding kings pf their duty and pariiap 
ments of their trusts^ the right stops at that ^oint, 
where its exercise would endanger the permanence and 
due weight of government^ that is, where it serves no 
other purpose than to revive the original anarchy, and 
to spread disaffection and discord through the state. 

All govemmaEits are founded, either in &ct, or in a 
fiction, the utility of which gives it the authority of a 
&Qt, upon a compact between the people and their go* 
vemors, in which the former give up all their force and 
will, all their powtt and independence, to govern^ 
ment; that is to say, they make an absolute sacrifice 
of the greater part, and they consent to exercise the re* 
mainder in certain forms and shapes assigned and 
iparked out by the constitution. It is a principle of 
«the British constitution that it is founded upon a com- 
pact of this kimji. The will and independence surren- 
. dered are vested in ihe king and two houses of paiiia* 
ment. The pditical liberty reserved is in such meetings 
of the people as may be necessary for the purposes of 
petition and remonstrance with these biand^s of the 
legislature. The people have reserved to themselves 
this right ; and every declaratory sicA of parliament, 
ev^ resolution ctf one or both of the two bouses upon 
..constitutional, poinfts, not merely recognises, but ex- 
pressly and ostentatiously repeats this right in the peo- 
ple. Every rig^t, however, is necessarily restricted by 
its utility, or, rather, is necessarily confined and nar- 
rowed, when it reaches that extreme point in which it 
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becomes mischievous instead of usefiiL The right of 
petitioning^ and aU the liberty of speech and writing 
which are built upon it^ are founded in^ and deduced 
from^ the general analogies of the constitution ; the 
right of petitioning is necessarily limited by the prin* 
<i^s common to all governments. It is necessary to 
the safety of every government that the power and will 
of the governors should not be ov^awed and over- 
whelmed^ No government could suppwt itself, ^if a 
demagogue could come forward every year, and call a 
meeting to petition government to dissolve itself. 
The foct, or the fiction, on which government is found- 
ed) allows or suppoaea one primitive and original po- 
pular assembly and common sufirage;' it allows or 
supposes that the government was constituted in such 
assembly, and that, being thus constituted, it became 
thereafter a fundamental rule smd establishment^ — ^that 
is to say, what we emphatically odl a Constitution. 
Sudi, therefore, are the limits to the liberty of speech 
and writing as afibcting the nature of the constitu* 
.tioUi 

Every Englii^man has an undoubted right to speak, 
to write, and petition, within the s^ove limits ; but be 
must not, by loose intemperate speculation, endanger 
the fundamentals of the constitution; he must not 
shake what is rooted, nor bring again into discussion, 
with a view of disturbing, what is settled ; he may impute 
error* and suggest improvement : he may present a 
memorial, or statement, or a remonstrance; but he 
must not provoke the passions of the populace to 
overawe the laws, and recast the system of the state. 

As far as is necessary to make truth known, the law 
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allows him : and only interposes to contronl him where 
he trespasses beyond the necessity. 

AJl libds, therefore, which tend to degrade and vi- 
lify the constitution, to promote insurrection, and cir- 
culate discontent through its members, — to asperse its 
justice, and anywise impair the exercise of its funo 
tions; all such writings are termed seditious libeb, and 
are visited with the. peculiar rigour of the law« 

We shall submit to the reader all such of the leading 
cases as contain in themselves the principles on whidi 
the others depend. 

Though . Lord Coke cites precedents of the indict- 
ment and punishment of libellers so early as the 10 Ed- 
ward IIL", there is no modem instance of a prosecution 
for a. libel against the state and constitutk>n, and, per- 
haps, the; reason why this species of Ubel does not often 
appear in our reports is^ because, in the early times of 
our history, such libels would have been considered a^ 
nearly approaching to treason, as will be shewn in the 
next chapter. We have a proof of this in the case of 
Williams, a Barrister, who was indicted, convicted, and 
executed for high treason, in writing a seditious book^ 
in the 17th James V. 

« S Inst 174. 

• « Roll. Rep. foL 88^ 89, 90. 

Ao Inibnnation was filed, which charged, that the defendant fidsely and 
maliciously published, uttered, and proclaimed, of and concerning the go- 
yemment and rule of England, and of and concerning the traitors who ad* 
judged King Charles the First to death,— that the government of the king- 
dom consists of three estates, and that ifa rebellion should happen in the 
kingdom, vnkas that rebellion was ^against the three estates, tt was no re- 
bellion. The jury find, that as to the publication of the words (vix.— 4m 
the goTemment of England conaiits of three cs|^te8^ and if a rebelKoii 
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It hsis been truly observed, that jthe wisdonrof gOf 
venunent is pf more importance than the laws ; and it \ 
has always been felt ahd acknowledged in the history 
of the British constitution, that the superintendence of i 
that branch of the legislature, which is more especially • 

should happen in the kingdom, unlen it was against those three estates, it 
was no rebellion), guilty; but as to any other words in the declaration, 
not guilty; and for exception in arrest^ of Judgment, it was said that these 
words majr be intended inmitiori semu'j that there can he uo reheflioti 
against the king, but it must l>e against the tlire^ estntps, ivhkh are all 
united to the icing, sedwm allocaiur ; for by 13 Car. U. e, 1, it i» express^ 
ed, that both, not either house of parliameut, oautiot make war agiiinit the 
king under any pretence whatever ; and though il be graiil^fl tlmt there 
are three estates as to making laws, there is but one aulhority as to war, 
and therefore all indictments of treason are agsinst the crown aui) ilignity. 
The court supposing that tlje words tended to set ofi foot that putition 
upon which the war (levied in 1641 by the two houses agm\*t the king) 
was grounded, were much displeased that the counsel would pretend to. 
defend them, or put any tolerable sense upon them. Ventr. 9t5— Judg- 
ment for the king; and the defendant brought error in parliament Hi* 
lary Term, 29 Car. II. 1677 : K. B. 3 Keb. Rep. 941, pi. 6 j Ventr. SU, the 
King V. Harrison. 

Bedford's Treatise of Hereditary Right was holden to be a libel, though 
it contained no reflection upon any part of the then government. Mi- 
chaelmas.Term, 12 An. 1711, K. B. 2 Stra. 780; Gilb. Cas. S97, tht 
Queen v. Bedford. . 

One Brewsi^r was a second time indicted and convicted for printing and 
pobliahing a lit^l called the ** Pbodahi,** or the '^ Solemn League and Co- 
venant,** in whi6b it was declared, ** that a lung abusing his power to the 
overthrow of religiqm, laws, and hbertiei, which are the very fundamentals 
of this contract and coyenant, may be controuled and opposed : and if be 
set himself to overthrow all thete by anas, then they who have the power^ 
as the estates qf the land, may, and ought to resist by arms.** Hil. Tern, 
15 Car. II. King v. Brewster. . 

. Information for writing a scandalous libel, intitled, ** Mercurious Politi« 
cus 3** tbe principal scandal was, in reflecting on the ISftate and Constjitutioo, 
^aa settled Jit the Revolution, which defendant represented as the ^ destruc*' 
tioQ of the laws of England.** He was found guilty, and had judgment of 
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appointed to protect llie subject from the eAdroadi- 
ments of power, wag as necessary to the due maiB-' 
tenance of the laws, and the administration of justice^ as 
the independent jurisdiction of the courts, and the 
functions of juries. 

the pillory, and a fine of forty marka. Trin. Term, 5 Anne, 11 Mod 86^ 
pi. 5, the Queen v. Dr. Brown. 

An information was exhibited by the Attorney-General againat the de- 
fendant, for printing and publiihing a certain fitlae, wicked, acandaloui^ se- 
ditious, and malicious libel, intitled, ^ The London Evening Post, from Sa- 
turday, Septtoiber f, to Tuesday, September 10, 1794, No. 4185^** tending 
to represent this kingdom in a miserable and wretched state and oonditiont 
and with a view to traduce the late happy Revolution, and to suggest Uiat 
it was an unjustifiable and unconstitutional proceeding ; and also to dis- 
pute and call in question the settlement and limitation of the succession of 
the crowu of this realm in the present most illustrious ftmily : and to repre- 
sent the same as illegal and unwarrantable, and to make it be believed that 
the said late most happy Revolution, and the settlement of the Crown of 
this realm as now by law established, had been attended with Iktal and per- 
nicious consequences to the subjects of this kingdom. Michaelmas Temi» 
27 Geo. II. 1754, K. B. the King v. Richard Nutt The defendant was 
found guilty of this libel ; fined 5001. : sentenced to the pillory ; and im- 
prisoned in the King^s Bench two years*. 

An information was exhibited by the Attorney-General against the de- 
fettdant, for printing and publishing a certain folse, wicked, scandalous, 
seditious, and malicioos libel, intituled, ** A Sixtii Letter to the People of 
England, on the Progress of National Ruin, in which it is shewn, that the 
present grandeur of France and the calamities of this nation are owing to 
the influence of Hanover on tiie councils of Bngland;** tendhig to traduce 
the Revolution, am! to represent it as the foundation of all thoae imaginaiy 
etils and calamities which he the said defendant would felsdy insinuate 
the subjects of this kingdom did labour under; and also to asperse the 
memory of Ring William the Third, and of Khig George the Firrt ; and 
to represent the public measures which were taken and pursued during 
the courw of their respective reigns, as widced, corropt, and fetal measures 
to this kingdom; and also to asperse^ scandalize^ and viKiy the late King 
and his administration of the government of tins kingdom ; and to make it 

• See Digest of the Law of Libelt i p. 196. 
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At a time when parliaments were seldom called to- 
gether^ and the spirit of the people depressed^ however 
admirable the theory of our rights and liberties, the 
subject felt little of their practical application. It is, 
therefore, no matter of astonishment, when even the 
wise law of treason, as established by Edward III. 
was so frequently broken through and evaded, that 
the law of libel should, in the same manner, be drawn 
out and extended beyond its bounds. ^ 

tiiought Uiat the public afiEura of this kingdom were in a most unhappy 
and declining state; and that the subjects of this kingdom were unneces- 
sarily and most intolerably loaded and oppressed with taxes* debts* and 
siibaldteB; and also to insinuate that tlM late King had no concern ibrtha 
people of England* nor any regard fbr the interest* hoQoittV or welftra o( 
this kingdom ; but that the treasure and riches of this kingdom were mis* 
applied* wasted* and dissipated in support of the electorate of Hanover* and 
his German domiakma. 

The defendant was found guilty of this Ubel ; was flned ^/* s seotoncel 
to the pillory; and imprisoned three years. Hilary Term* 31 Geo. U. 
1758* K. B. MSS. the King v. Dr. John Shebbeare. 

The King ▼• Pamsb— This was an information against the de(bidanf; 
filed t>y the Attomey*Qc»era]» as the aotbor and publisher of a aeditioua 
libel* the tendency of which was ^ to traduce and rilify the late happy 
Revolution* the settlement of the crown and regal government^ as by law 
eital^iahedt and also the Bin of Rights* the Legislature* Government^ 
Law% 4Ik1 Parliament of this khnH^MB;* The libel^ likewise^ contained 
numy seditknis and scandalous reflections upon his pivtent Miv^Bly- This 
libel was tried before X»rd Kenyon and a special jury* who» iinmediately 
after a speech fh»m Mr. Paine*s counsel* pronounced the defendant guilty^ 
witkoat any address or direction from the judge. 

The defondant never kppeiurfd to r^ve the judgment of the Cooit^ «nd 
was. coDsequenUyi outkwed. St e$§. HL K. B* 179^ US. tU King v. 
Pmnc. 
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CHAP. VI. 

OF LIBELS AGAINST THE KING AND HIS GOVERNMENT. 



In our former chapter we discussed the nature of 
such libels as were immediately directed s^ainst the State 
and Constitution of the realm. In the present and fol- 
lowing chapter we shall treat of libels against the King 
and his government, i. e. against the person^ title^ and 
authority of the reigning monarch, and the administnu 
tion of his government by his officers and ministers of 
ftate. 

It is the policy of the law of England to embody, as 
it were, the civil government of the kingdom in the 
person c^the first magistrate, and> for this purpose, to 
invest him with a peculiar sanctity ; so that all slander, 
written or spoken against him, in respect to the emi- 
nence of his person and the dignity of his office^ con- 
tracts the highest guilt of which the crime is capable. 

The offence of libel and slander is proportionately 
more criminal as it presumes to reaOoh persons to whom 
special veneration is due. The diminution of their cre- 
dit is a public mischief, and the state itself suffers io 
their becoming the objects of scorn ; not only them^ 
^ves are vilified and degraded^ but the great affiurs 
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which ihey conduct are obstructed, and the justice they 
administer is thereby disparaged^ 



OF LIBBLS AGAtKST THE KIKC. 

From the time of Edward the Third to the reign of 
James the First, few cases are to be found of libels 
against the monarch or the great officers and ministers 
of state, though it is well known that during such in- 
terval the people were frequently incensed against the 
proceedings of the court and the corruption of its coun- 
sellors. Writing, which was then practised only by a 
feWy was not, as in the present times, the common 
vehicle of slander ; more scandal, parhaps, was prc^- 
gated by bare words than by writing, and might have 
been punished by actions of scandalum magnatum. 
But a better solution of this inquiry is, that our courts 
of justice considered all abuse and invective i^ainst the 
King and his great officers; all slander which interfered 
with the government of the nation; and all libels 
whi<^ r^ected upon the conduct and management of 
state affairs, as little short of treason and concerted 
designs for the subversion of the government itself. It 
is no wonder, therefore, if, in those times, we should find 
such words and writings charged as acts of treason, 
which, in our age of improved learning and mildness 
in the administration of law, pass only for libels^-^h^ 
overflowings of seditious gall, and the resentments of 
dUsorderly and petulant spirits."* 

• We are much miitaken if the crime mentioned in the following in* 
dictmcot would be eftecmed more than a rancoioui Itlid at this day. 
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The King^ says Lord Coke, is contained in the act 
of Westminster the lBt» which punishes the spreaders 
and publishers of false news, &c. IS Coke, Id. 

The statute law, by certain temporaiy acts^ has in 
various times of our history subjected this offence to 
severe penalties. 

It is a charge of treaMMl against Sir William Ashton for publishing bal- 
lAd% Ice. diargifig thQ King wiUi lelUng some of hk dotrnmoos bj the 
advice of his tnioisters, 

Suffolk. — ^Auno tricesimo primo P^rici Sexti. .^Willielmus Ashton 
Miles indictfttur pro eo quod ipse et a)ii» proditorie, dirersas billas^ ct 
Bcripturasy io rythmis et balladis, hetaB et ikbricatas, super ostin et fenes- 
tras divertoinrai hoittiniimpoaueflinti ttdtaMea in eisdeiii> qnoddMtthiuft 
rex per consilium duds Suffoksifle^ qpisoopi Sanun^ episoopi Cicestrin^ 
domini de Say, et aKomm de condlio domini regis existentium^^yendidic 
regna Anglise et Francise, Sec. 

In the 17th of, Edward the Poiirtb» Th^tans Buidet^ of Artt>w» hi the 
county of Warwifdc, Esq. was indicted* ^nd had jodgmeot to be hanged* 
drawn, and quartered, for compassing and imagining the death of the 
King. The strongest overt-act of the treason charged in the indictment is 
the dispersing of ballads which had a tendency to withdraw the popular 
ifiection from their monarch.— Thus says the record^ •* Et-ad lUud tkthn* 
dum propositum suum finaliter perimplendunit prsedictus Thomas Burdet 
diversas bilJas et scriptoras in rythmis et balladis, de murmurationibus^ 
seditiottibos et proditoriis excitationibui, fictas et Ikbricatas, apud Hol- 
boum» ad ViUam Wcstmooasterii predict,— 4klso et proditoredkpenif^ pro^ 
jecit et seminavit, dicto sexto die Martu ac qmiMo et sexto diebos Mail, dicto 
anno decimo septimo, ad intentionem quod pbpuli domini regis cordialem 
amorem ab ipso rege retraherent ac ipsum leliquerent, &c. 

In the eighteenUi year of Uie same king we find an indictttieat begia 
thus:— 

KANciiB. — Anno decimo octavo Edwardi Qoarti. Johannes Alkerter, 
yeoman, nuper servfens Richardi comitis WarWid et Sarum, a diutumo 
tempore iproponens Statmn r^s pejorare, et de regimine, &c. quantum in 
se.fuit, proditorie, per dirersa verba, neflinda et alia dicta sua tenenoaa^ de 
diversis murmurationibus, seditionibm^ proditorum excitationibil% hetiM ^ 
fabricatis, a gubematione privare. &c Ad intentionem quod populi giis- 
dem regis cordialem amorem retraherent, per diacordiam inter regem et 
pbpulum suum movendam proditorie dixit, ^c** 
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Writing and pritttukg^ ^^ That £d\^. VI. was not su- 
preme headoftbc cJiurcb, or to compass or ima|;ine« 
by writing w printings , overt deed or act, to depose or 
deprive the king, &c. was high treason/' This act ex- 
pired with the monarch. 

Iq either of the two hut cases we might be apt to think that |tht crimen 
were only trivial, and offences against the statate of Westminster, by which 
they are punishable by An^ nnd hnpriaonment only. 

In the hurt case» the offbMa CMHisting o# bare woMs cnlyt vitfaMt asy 
thing reduced to ifyitingy seems to be farther removed ftnom treason; yet 
the judges thought it not inconsistent with the laws (the security of the 
kingdom requiring it) to Outlaw dw oSfender as a traitor. 

In the saaM year Another crfaoiMl Waa Indicted and oatiaw«d as n traitor 
A>r banly saying that the then bsl parliament was a. very Ibolish odc^ and 
uttering other verbal slanders against some of the Ring's ministers and 
cx>uncillors^ as appears from the following record : — 

Kah oiJL'^Anno dedtao Mav« BdwanK Quarti. Thomas Rev^ is* 
dktatur pro eo quod proditorie dixit^ quod ultimum parliamentum domini* 
regis, apud Westmonasteriunk t«ntum, magis simplex et insnificiens fuit 
quam unquam antea; et ulterius quod dominus rex proposuit moram Mam 
infra comitatum Kanite trafaere, et kmorem ligeoruito suorum ibideiA 
habere, quia amorem cordidem infhi eandem dvitatem non habuit, nee In 
Aituro habebit* et quod si episcopus Bathonietosb morictur, quod tunc hn- 
mediate Thomas episcopus Cantuarensis, et cardinalk AngKs, caput suum 
nmitteret, H multa divershnoda verba proditork de rege quam alia verb^ 
innlition de dominfs snls, tarn ^ritnalibus quam temporalibus. 
Vi legatds^h-oprout patetperRotuP Session. 

LfOMDON. — Anno nono Henrid SeptimL Thomas Bagnaiet alii moHent 
regis Imaginaveruttt, fltc Et ad intentkmem proedictam quod popnii regis 
cordiftlem amorem i^raheren» he. dilrersat MHas et scHpturas in rytiimis 
et banadis de murmorationibus, sedifionibtasi et prodftorHs exdtationibus 
tarn versus regem, quam alios magnates de condKo Suo, proditorie fece- 
runt, 5ic et super ostium ecclesiie sancti "benedicti in Oradoun-streett et 
super k Standard in Clieap; ae suiter ostium ecelesise Pauli posnerunt, kc. 

These criminals were for this treason adjudged to be hfcnged, drawn; 
and quartered. Thus we seethe Wite Ring Henry the Seventh punishing ' 
a libel against his councillors as a treason. This tnotfarch, as my Lord 
Bacon says of him, esteemed it hi« pride to govern his kingdom by his 
Uwa. ". 
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In the reign of Henry VIII. it was enacted^ " That 
it shall be high-treason to wish or desire by words or 
writing, or to imagine^ invent, or attempt any bodily 
harm to be done to the king^ the queen, or their heirs 
apparent/* 

The last act necessary to be mentioned is an act 
'of Queen Elizabeth, in explanation of a former act, 
which declares, '' That it shall be high-treason to intend 
destruction or bodily harm to the queen, &c., or to 
affirm that the laws and statutes do not bind the right 
of the crown, and the descent, limitation, inheritance, 
or government thereof. And whosoever shall, during the 
queen's life, by any book or work, vmtten or printed, 
expressly affirm, before the same be established in par- 
liament, that any one particular person is or ought to be 

In the SOtii of Henry Uie Eighth we find a Peer of the realm indicted for 
tretton, for words that amount to no more than the slander of ministers* 
who advised the King : and at the same time another gentleman cbaiged 
with the like crime for only a verbal oensare of that proceeding. 

SuaaiJB. — Annotricesimo Henrici Octavi* Henricus Marchio Ezon* 
proditorie dicebat* ** I like well of the prooeedhigs of Cardinal Poole }** and 
uUeriui^ ** but 1 like not the proceedings of this realm* and I tnist to see a 
change of the world }** and uUeriusy ** I trust once to have a ikir day upon 
those knaves which nde about the King }** an^ nlteriui^ ^ I trust to give 
them a buffet one day.** 

Et quod Nicholaus Carew miles» malitiose et proditorie murmuravit et 
indignatus foit et dicebat hsBc verba Anglicana,— <* I marvel greatly that 
the indictment against the Lord Marquess was so secreUyhandled^ and to 
what purpose ? for the Uke was never seen.** SO H. S. 

These records, more at larger with otheri of the same kind* the reader 
may find in Croke Car. from folio a 17 to 1€5. They were collected and 
oonsuhed by the judges in order to determine whether some foolidi and 
malicious words spoken of the King* by one Pine* amounted to treason or 
not Their honesty in settling that such words did not amount to treason 
is much to be applauded} however* these precedents serve to prove that 
malignant calumnies and scandaknis fibeli agaimt the King and his minia- 
ttra were by ourforefothers reckoned very high and enormous criinci. 
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heir and successor to the queen^ except the natiital issue 
of her body^ &c;, shall, for the first offence, be a whole 
year imprisoned, and forfeit half his goods, &c/' 

Upon'the demise of Queen Elizabeth all those tempo- 
rary laws ceased. With a view of security to the Hano- 
ver succession, a law was passed,' declaring it to be 
treason to write or print against it. This law, though it 
18 not, we believe, expressly repealed, has happily slept 
nev a century. We shall proceed to a short digest ci 
the principal cases under this head of libel.^ 

' 6 Anne, c 7- 

^ All Uie justices and barons of the coif» Pophan^ the Qaeen^s attorney, 
being present, assembled at Seijeanfsinn, in Fleet-street, concerning a 
book devised bj one Browne* containing divers seditious matters^ among 
which these words were contained with others i-^** Every preacher run* 
neth to the Queen now, as though they were to be directed by her to tarry 
fbr reformations to be had for matters of the church : if the magistrates will 
agrees all is weB^ if they will not they are not of the church, audit is a shame 
to tarry for them, or for a parliament or proclamation,** &c. or to that 
effect The question is, whether the party be within the danger of the 
statute of SS Eliz. c. d, made against such as do advisedly, and with a 
malicious intent, against our sovereign lady, devise and write, print and 
set forth, any manner of book, rhyme^ ballad, letter, or writing, containing 
ftlse, slanderous, and seditious matter, to the defkmation of the Queen's 
majesty, or to the encouraging, stirring, er moving of any insurrection or 
rebellion within this realm, or any her dominions belonging to the same^ 
&c. ; and held by all that it was a moving of an insurrection, and that it 
was seditious. 

At the same assembly was moved by Sir Edmund Anderson, C J. of 
the C. P. that it was found by examination, at the assises held at Bury St 
Edmunds, in the county of Suffolk, in Lent last, that one ' ■' . caused 

the arms of our lady the Queen to be painted on a post in the church 
between two pillars; near the arms he procured this sentence to be 
'written, which is in the book of the Revelation, chap. 3, verses 14^ 15, 16 
— ^ And to the angel of the church of the Laodioeans^ Ice. I know thy 
works, that thou art neither hot nor cold : I woukl thou wert either hot or 
cold : therefoffCi becauae thou art lukewarm, &c. it will come to pass that 
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It will be tmiiqcessar^ to cc^lect any fbrther cases 
titan those Feferried^ fo' betieath^ in which the principle of 
the law is intelligible and distinct^ and the practice has 
been constant and unifbnn. Convictions and punish- 
ments' for seditious libels against the person of the mo* 

I will spew thee oot of my mouth.** Wliati^ence this w u i n which 
there was do resolution. SaV. 49» pi. 104. 

An ioformMi^n was tried beibre the Chief Justice Raymond^ at the sit* 
tivgi m Londoot which diargfd the deftnchmt with printing and puMidb* 
ingan infamous libely called ilftfO Wnkly JimmMlp wherein the Kin(*t 
title to the crown was openly struck at, his legitimaqr called in queition, 
and the persons of several of the royal family scandalously traduced under 
borrowed names i by representing King George the First under the name 
of MerewitSy the late Ring under that of Esr^ the Queen under that of 
Sultana } and at the same time drawing a beautiful character of the Pre- 
tender» in the name of the young Sophi, and setting forth the tyranny and 
subjection all Englishmen lay under, by representing them under the 
rame of the Persians. The chaige against the deiiendant was, for mali* 
ciously and traitorously printing of one of these papers in particukr i but 
tlie eridence produced was, that he acted merely as a servant to the 
printer, and bis business was only to put down the press i and few circum* 
stances were offered of his knowing the import of the paper, or being con- 
scious of doing any thing illegal. Upon which Serjeant Hawkins took 
two exceptions in his argument for the def^sndant; one, that this paper 
ought not to be thought a libel upon the royal family, because the cha* 
meters that are here drawn are by no means agreeable to the persons 
supposed to be represented i but if any thing relating to them, it is entirely 
opposite to what each is known to deserve :— the other, that the evidence 
against the defendant by no means comes np to the charge ; for the fact is 
charge to be attended with a malicious and trajteroos design, whereas 
nothing comes out upon the proo( but that it was done through ignorancct 
and in obedience to his master's authority. But the Attomey-General an- 
swered to thefint of these obje^ctions, th«t it lies upon the counsd 
for the king only to shew, that this construction which they have 
put upon the paper is such as the generality of leadeis must take it iiit 
according to the obvious and natural wnse of it ; und if; upon the hearing 
of the paper read, the jury are of that opiniop, they are bound in their coi^^ 
sciences tp find the defendant guilty. Aii4 to the other, the Solic^to^G^ 
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nareb have been unho^ppily frequent within these late 
yeai-s. They explain the general rule of law by an uni- 
foTva application, but there is no variety in the particu* 
lar cases which renders them worthy of disthict notice. 
There is ode case', hort^ever, which ascertains and fixes, 

nera] obierted, Uiat if ibej coold bave^vea cndence of expren malice^ 
tbk Uid would hare beeu treaaon, vritlm the rtatute of 6 Ai^n^t c. 7 j but 
aa it i% the charge i^ joply for priotii^g and publlahiug a seditioua Ubel» and 
couaM^enttj the circfUQtMJjMrea a£ malice are eatirely inunateriaL The 
ChiefjiMtice aocordiogly agreed the law tp be aoj and the jury found the 
deliendant guilty. Hilary Tenn^ 2 Geo. IL ]729« Barnard IL B. 504» the 
Kiiig» V. Clarke. 

An infoniMition was exhibited this term by the Attorney-Genera) against 
the defepdanfy fi>r printing and publishing a certain malicious^ /Kditiou^ 
and sca n dalous libel, intituled ** The North Britoo» Number 4^/* tending to 
vilify and traduce the I^ing and his Government^ to impeach aoddispfirage 
Ilia yeracity and honour, and to represent, and to make it be believed, that 
bis majesty^s iiiost gracious speech, delivered from his throne to the parlia- 
ment, on Tuesdf^, t^he 19th day of April, 1763, contained many falsities, 
•Q^ gross impositions upon the public, and that his majesty fiad suffered the 
hooonrof his crofvi^ to be sunk and prostituted, and the in^rests of hi| 
aul)||ects and allies to.be treacherously betrayed; and also to rendc^ ^ht 
King and his Government contemptible and odious; and to excite tumult^ 
commotion^ and insurrections; and to violate and disturb the public tran« 
^uillity, good order, and peace of the 4ungdom.** Easter Term, 3 Geo. IIL 
ireSp K. B. MSS. the King «. John Wilkes, Esq. The defendant was 
conricted at the trial. 

The like information w^ exhibited by the Attorney-General against the 
defendant for printing ana .publishing ** The North Briton, Number 45.** 
Easter Term, $ Geo. IlL 1763, K. B. MSS. the King, v. George Kearsley. 
The like information was exhibited by the Attorney-General against the 
defendant, for publishing the said North Briton, Number 45, in volumes^ 
Hilary Term, 4 Geo. lU. 1764, K. B. MSS. the King v. John Williams. 
In tK>th these cases there were convictions and punishments. 
The cases of the King «. Almon, and the King «. Woodfkll, 5. Burr. Hep* 
9MU for seJUng the Letter of Junius to the *" Kiae,** as printed in the Pub* 
lie Advertiser, are the same in principle with the foregoing. 

' This was an information filed sev qjficio by the Attorney-General, against 
Ite priuter an^ proprietor of the Morning Chronicle newspaper, which 
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\¥ith such admirable precision, the boundaries of the 
offence of libel against the monarch personally, that we 
shall conclude the present head by citing it at length. 

The law of England regards the person and reputa- 
tion of the monarch with so much tenderness and 

charged, Uuit they ** being leditioai^ malidou^ and ill-dispoeed penont^ 
iiod being greatly dissaffected to oar present aovereign lord George tiie 
Third, kc. and to his administration ofthegOTemmentofthis kiogdoaub 
and most oiilawfUlly, wickedly, and maHciously devising, designing, and 
intending, as much as in them lay, to bring our said lord the king and his 
administration of the government of this kingdom, and the parsons employed 
by him in the administration of the government of this kingdom Uito great 
and public hatred and contempt, among all his liege sulijects, and to alienate 
and withdraw from our said lord the king the cordial love and affection, true 
and due obedience^ fidelity and allegiance of the sutgects of our said h>rd 
the king $ on 3cc. at &c. did unlawfully, seditiously, and maHcionsly print 
and publish, and cause, te. a certain scandalous^ malicious, and seditious 
libel, of and concerning our said lord the king^ and his administration of 
the government of this kingdom, to the tenor and eflbct Ibllowing, that is to 
say, ' What a crowd of blessings rush upon one's ndnd, that might be be- 
stowed upon iht country in the event of a total change Xd system 1 Of all 
monarchs, indeed, since the revolution, the successor of Oeorge the Thirds 
will have the finest opportunity of becoming nobly popular;^ to the great 
scandal, &c** 

The detodants admitted that the paragraph set out in the information as 
a nbel was piiblishedby them in the Mormog Chronicle of the 9d October* 
1809. 

One of the defendanti^ who conducted bis defence in person, wished 
another paragraph from the same paper to be read by way of explaining 
the supposed libel. The paragraph now proposed to be read was at a con- 
8ideral>le distance from the other, and printedin a different type^ and there 
was some intelligence l>etween the two, of a totally ejctraneous nature, 
^^ncemtng the arrival and departure of fleets, fltc 

The Attorney-General observed, that the paragraph pointed out could 
only be read cr^mluu 

Lord Ellenborouglv— ^ If there be any parts of the same paper, upon the 
the same topic with the Hbel, or fkirly connected with it, the defendants 
have a right to their bemg read, although locally di^oihed from it I can- 
not admit any thing totally foreign to the sutject of the record to be read, 
or made applicable to the defence. But passages of the same papei^ 



Digitized by 



Google 



99 

actire regard^ inasmudi as the constitution limits and 
conti-ols him in what less wise goveramentsconsider as the 
inseparable prerogatives of sovereignty. The law thus 
compensates to him the efficient power which it had 
deemed prudent to withhold, by investing him with a 

tending to shew tbe mtuitloir and mind of the defendtoti with respect ta 
fhb fpedflc paragraph, musi be rery material for the cootideration of thejmy. 
On the triaf of Mr. Home Tooke for higli-treaaon» the matter was carried 
much ftrther. The prisoner was aHowed to read in his defonce Tariotui 
extracts finom works which he had pabliihed at a former period of his lifr^ 
and these the jary wfcre ^permitted to carry along wttli them when tiie^r 
retired to consider of their verdict Fam not prepared to say that I sboiM 
go so far. I entertain the highest d tfo r eucc for the judges who pre s ided on 
that occasion, and their authority is entitied to the greatest weight ; but' if 
the point should erer arise before me, it would become my dnty seri«uslf 
to consider whether such endenee should be admitted. Hafv, howerer, 1 
foel no hesitation* The passage alluded to^ will'descnre more or less atten* 
tioA according to its connection wiA the sutiject matter of the libel^ but its 
local situation, and the character ia wWeh it is printed, fomish no grounds 
of olfaction to its being read.** 

An extract was read accordingly, which concluded as follows: <« the 
prince has thought it his duty to express to his mi^esty his Armand unalterable 
determination topresenre the same course of neutraKty whkbliehas main- 
tained, and which, Ik^m er^ foding of dutiful attachnsept to his mi^esty's 
person, ffom his reTcrenoe of the virtues, and from fate conAdence in the 
wisdom and* solicitude of his royal fother for the happinem of his peopli^ 
be is sensible ought to be the course that he shoukUpumie. We have no 
doubt [that this assurance of the iHial respect in the heir apparent, in not 
interposing his high influence in the formiitg of an administratioo, will be 
most acceptabfo ta his mijesty.*^ 

Lord Ellenborough, la summing up to the Jury, alter co mmen ting upoA 
the weight to be given to this extract^ which he thought ought to. have 
been considerable if it had stood near the passage complained of, and 
they had formed parts of the same discussion, but which was greatly dhn^ 
nished by their distance from each other, aad the maUm interposed 
between them, proceeded to say, ^ The next and most important ^fuestioft 
is, what is the fair, honest, candid construction to be put upon the word% 
standing by themselves? Is the passage set out in the information pern 
ribdlous ? The first aenteAce easily admits of an innoccot iftterpretetfeif. 
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superior degree of dignitj^DdiieDsoual spl^idour^ in 
respect and reaeration. In do. conntiy^ pertiaps, are 
the titled of the fiov^eign more plaaaiy and absolute 
than in this country, where his preirogative is so anici- 

** What a crowd of bletsings rush upoD one's mind, that might be bestowed 
ttpoa the ^QQntryt in thteves^ of a Mtal c)iaage o^ system!** The ^r 
meaning of the eiprassioOf ** change of systaPi/* I think is a change of po- 
litical system^ not a change in the fraipe of the established gorernmentt 
but in $he ns^aiuires of policy which hare be^n.^r s^nne tioie pursued. By 
total change of system* is certainly not meant sutirersion or demolition; 
ibr the descent of the crown to tlie successor of his majesty is mentioned 
jtmaediatdy after. The writer, goes 9n to.9peak 9f the blessings that may 
beei|ji&yed npon the aoeesswa of the pruice of \ya]es, and therefore cannot 
bfe underwood to allode to a change incon^tent with tl^ full vigoyr of the 
■KonardMcal part of the conslilntiop^ JNoviry I do no^ know that merely 
laying thei« woald be bioiaings from a change of systenm without reference 
to the period at which they may be expectedt is ^^(preaiing a wish or a 
sentiment thut may not be innocently i^gessed in reviewing the political 
cbnditioa of the couatry, — The information treats, this as a lit)el on the per« 
aonofhismajesty, and his personal administration of the government of 
tfae country; but there may be error in the .present system without any 
vioioiM motiveiwadd with the greatest virtue on the part of the reigning 
aotereigai; heimay be mialed by the minis^eiB 1^ ^tjopkiysy and a change of 
ayaletti may be desirable from their faults. H^ vviy hi|n^( fu>twithstand» 
mig Ihe utiMat solkitude ^r the happiness Pf hi^ people, take an errone- 
IMS view ioflome great question of policy* either ^reign or domestic I 
know but iif one being to whom error may no| b^ ju^puted. If a person* 
who ftdmita the wisdom and virtue of Up mnepty, la^nts^ that in the ex- 
mteiieof theses he has taken an pi^ortun^te and c^rvoi^ie^ua view of the inte- 
rests of his dominions* I am not prepared to say that this tends to d^rade 
lusf mitf'eityr .or.to»a)ienate the nfiections of hii^ sutgectf I.ani not prepared 
to say thK( this ii libeQous | but it must be .with per%t ^eouicy ^d respect 
!Hid without any imputation oif^^^d motives. Go Ofi^.step Aurther» and say» 
^ insmnal^, that his m«ije«ty .acts fvonfi any partial or^oorrupt y^ewi, or with 
am iate»tion,to4^YDuror oppr^iuiy indivn^pr n^ljaaaof men^,andit would 
lieooQM mopt Ubel}ous.rrHow^ver9 nf^y to rcjpcesent thfkt erfoneous sys- 
tem of gw^rment obt^inf under his msi^y's reigp. I am not piq>ared t^ 
a|iyexGei|dS't)Mif|reed9m- of discussion on political subjects which the law 
permita. T^^^ comes the next seiitence: ** Of all moipurchs indeed, since the 
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ously limited. But the sober wisdom of our law wiU 
not carry even thii maxim to the eoctreuie. It does 
not require us ta recognize in the soverdgn that ex- 
cellence and infallibility which belong to no man. The 

Rerolntioo, the taccettor of George the Third will fatve the ineit oppor^ 
trniity of becoming dobly popalar.** Thii is more eqtrirocti ; and H wi^ 
be (br yon, gentlemto of the jmy» to determine Whst it the Ikir import of 
the words employed. Formerly it was the practice to say, that words were 
to be taken in the most lenient sense ; but that doctrine is now explode ; 
they are not to betaken in the more lenient or more severe sense, Imt in 
the sense which (hirly belongs to them» and whidi they were intended to 
convey. Now» do these words mean that his mijesty is actmited by impro^ 
per^motlvesy or that his succ essor may render himwlf nobly popalar* bf 
taking a more lively interest in the weUkre of his subjects? Such sentl* 
ments, as it would be most mischievous so it would be most criminal to 
propagate. But if the passage only means that his majesty, during hii 
reign* or any length of time, may have taken an imperfect view at the inte- 
rests of the country, either respecting our foreign relations, or the sys- 
tem of our internal policy; if it imputes nothing but tfowest sHaoR, without 
moral blarney \ am not prepared to say that it is a libel. The extract, read 
at the request of the defendants, does seem to me too rtoote in point of 
situation in the newspaper, to have any material bearing on the paragraph ' 
in question. If it* had formed a part of the same discussion, it must cer- 
tainly have tended strongly to shew the innocence of the whole. It speaks 
of that which every body in his majesty*s dominions knows, his mijcsty^s 
aolicltade for the happiness of hik pe6ple^ and it expre«es a respcctfal re- 
gard fbr his paternal virtues. What connexion It has With the passage set 
out in the information, it is for you to determine. Taking that passage suIh 
staotively, and by itseH; it ii a matter, I think, somewhat doubtital, whe- 
ther the writer inetot to calumniate the person and chiracter of bur august 
sovereign^ If you are satisfied that this was his intention, by the api^ica<^ 
tion of .your understandings honestly And Ikirly to the words complained 
o( and you think they cannot properly be interpreted by the ektract which 
baa beeti read ttom the same p&per, you' will find the d^ndants guilty. 
But iC looking at the obnoxious paragiUph by itself, you are penuaded 
that it l>etrays no such intention ^ or !( fteling yourselves warranted to im- 
port iuto your consideration of it a passage connected with the sulged^ 
though considerably distant in place^ and disjointed by other matter, you 
infer from that connexion, that thia was written without any purpose to 
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king, as respects his penwHia! responsibility, caiidono 
wrong. As respects his nature, he cian err^ and there- 
fore error may be imputed to him. « j 

calumniate the penonal government of bis nuyesty, and render it odiooa t* 
bit people» you will find the defendants not guilty. The question of inten* 
4ion is for your consideration. You will not distort^ hut give them their 
application and meaning as they impress your mindsi . What appears to 
me most material is, the substantive paragraph itself; and if you consider 
it as meant to represent th^t the reign of his majesty is the only thing inter- 
posed between the subjects of this country and the possession of great bles- 
sings which are likely to be enjoyed in the reign of his successoi* and thus 
tp render his miyesty's administration of his goremmoit odious* it is a ca* 
lumnious paragraph, and to be dealt with as a libd« I( on the contrary^ 
you do not see that it means distinctly* according to your reasoning to im- 
pute any purposed maladministration to his mijesty* 9r those acting under 
him» but may be fairly ironstrued as, an expression of regret, that an erro* 
neous view has been taken of public affairs, I am not prepared to say that 
it is a libel. There have been errors in the administration of the most en* 
lightened jnen. I will take the instance of a man» who^ for a time* admi- 
nistered the concerns of this country with great ability* although he gained 
his elevation with great crime: I mean Oliver Cromwell. We are^ at this 
moment* suffering from a most erroneous principle of his government* in 
turning the balance of power against the Spanish monarchy in favour of 
the House of Bourbon. He thereby laid the foundation of that ascendancy 
which* unfortunately for all mankind, France has since obtained in the affiairs 
of Europe. The greatest monarchs who have ever reigned* monarchs who 
have felt the most anxious solicitude for the welfare of their country* and 
who have in some resjSects been the authors of the highest blessings to tlieir 
subjects* have erred. But could a simple expression of regret for any error 
they hajd committed* or an e^unest wish to see that error correctec^ be con- 
sidered as disparaging then^ or tending to endanger their government ? 
Gentlemen* with these directions the whole subject is for your considera- 
tion. .Apply your minds candidly and uprightly to the meaning of the pas- 
sage in question } distort no part of it for one purpose or another \ and let 
your verdict be the result of your fiiir and delit>erate judgment 
Verdict— Not Guilty— Ifer ?. Ismtert j- Perry; 8 CWsip. N. P. 
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CHAP. VIL 

OF LIBELS AGAINST THE KING'S GOVERNMENT. 

An investigation of the conduct of public characters 
has been long assumed as the peculiar right of the Bri* 
tish press. It has been said by Hume^ that this liberty 
arose with the Revolution, and that> as our right is found- 
ed on this liberty, so will pur liberties be lost with this 
right. There is perhaps too much poipt in this remark. 
It is certain, indeed, that the exercise of this liberty 
became frequent after the Revolution, but it was always 
to be found in the principles of the consitution. 

£very Englishman has a clear right to discuss pub- 
lic afiairs freely, inasmuch as^ from the renewable na- 
ture of the popular part of our constitution, and the pri- 
vilege of choosii^ his representatives, he has a particu- 
cuiar as well as a general interest in them.. He has a 
right to point out error and abuse in the conduct of the 
affairs of state, and freely and ten^perately to canvass 
every question connected with the public policy of the 
country. But if^ instead, of the sober and honest dis« 
cussion of a man prudent and attaitive to his own in- 
terests, his purpose be to miarepr^ent, and find a handle 
fcH: faction; iC instead of the Tespectful language of com* 
plaint and decorous rempnstjrance, he assume a tone and 
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a deportment which can belong to no individual in civil 
society; if, forgetting the wholesome respect which is 
due to authority, and to the maintenance of every sys^ 
tem, he proposes to reform the evils of the state by 
lessening the reverence of the laws; if he indiscrimi- 
nately assign bad motives to imagined errors and abuses; 
if, in short, he use the liberty of the press to cloak a 
malicious intention, — to the end of injuring private feel- 
ing, and disturbing the peace, economy, and order of the 
state; the law, under such circumstances, considers him 
as abusing to the purposes of anarchy what it has given 
him for the purpose of defence. 

The law, in this respect, follows only in the line of 
bur duty. 

Invective, and the assignment of bad motiyes, cim evi- 
dently answer no good purpose. No man ctto justify 
such contumely even towards a prrrate ind^dual, and 
society at least should have dignity enough to commu- 
nicate something of its sacredness tx> its officers. 

The right claimed by the press, to examine and cen- 
sure the conduct of public men, is partly made up of the 
natural right of thinking and speaking, and is a peculiar 
right, expressly recognized by the British Constitution, 
under the form of petitioning. The limits of this right 
we have before marked olF and defined. 

It is a very great aggravation of a libel, says Hawkins, 
tiiat it tends to scandsdize the governhient, by reflecting 
on those who are entrusted with the administration of 
public affairs, whidi does not only endanger the public 
peace, as all other libels do, by stiiring up the pairties 
immediately concerned in it to acts of revenge, but bHao 
has a direct tendency lo bteed in the people a dislike of 
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their governors, and to incline them to faction and sedi* 
tion. — Hawk. PL Cr. cap. 78. 

Our constitution was not formed at once, and there* 
fore was not understood at once. The full extent of 
whdt we have all along been terming the liberty of the 
press, was not always in the contemplation of courts of 
justice, and^ in violent and tyrannous reigns, a style of 
writing and speaking, which since the Revolution would 
only be deemed fair discussion, has been frequently 
visited with the sev^rett vengeance of the law. This 
was particularly the case in some of the judgments of 
the Star Chamber in the commencing years of the reign 
of Charles the First. But the tyranny of the punish- 
ment must not be carried to the credit of the crime. 

Having in the first book of this work clearly shown 
the ancient existence of the law of libel sus part of the 
criminal law of the land, we must not now be considered 
as surrendering any part of this allegation, by the act of 
commencing our precedents of the present received 
notion of libel, as applying to this species of it, from the 
Revolution. 

The truth is, that these public and free discussions 
would have been considered as direct treason in the 
early part of our histoVy, as we have already shewn 
they were so considered, when they contained reflec- 
tions on the King's autliority and government. And 
in respect to the cases which occur in the Star Cham- 
ber, the punishments for the most part were so beyond 
the natural measure of the crime, that they have passed, 
and perhaps very justly, into examples of terror, instead 
of precedents of doctrine. 

The cruel sentences passed on Dr. Leighton, Prynne, 
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Burton> and Bastvirick, by the Star Chiamber, before its 
dissolution^ are only remembered with horror by the 
historian^ and are totally disregarded by the lawyer. • 

The light of the Revolution spread through the 
whole body of our laws and manners ; it gave men a 
just notion of what society required, and what it could 
permit; of the extent of law> and of the compass of 
liberty. 

Of the founders, indeed, of tlie Revolution may be 
said, without flattery, what was said by the most cele- 
brated historian of his. age of certain Roman Princes, 
with a great deal : — '^ Res oUm insociabiles miscuertmt^ 
impcrium et libertatem.'^ — ^Tac. 

We shall now proceed to select some of the princi- 
pal cases in this branch of the law of libel, upon the 
reason and principles of which the rest depend.' We 
shall commence from the Revolution, until the period of 
Lord Mansfield's retiri^gfrom the court of King's Bench. 

■ The King r. Beare, — ^The defendant was indicted at Exeter» in Devon* 
ihire»— for that be» 7 Will. III., at B. in^evon, composed, made, wrote^ 
and induitriously collected many false and scandalous liMs against the 
King, and tending to subvert the government of these realma. He was 
ibund guilty, fined 500 marks, and ordered to appear at the assizes at 
Exeter, with a paper denoting his offence, but on the last day of the term 
bis fine was remitted Xo 100 marks. 10 Will. 10. 18 Mod. tdl ; Lord 
Raym. 418. 

7%e Kmif v. Lawrence. — An information was filed against the defendant 
§or a treasonable and seditious Kbel against the King and the government^ 
which was contained in a letter to Sir John Pigtft, desiring him «* to mode- 
rate his zeal, for that the King, mnuendo^ King JaiAes the Second, woukl 
be soon restored ; and that for further satisfaction herein, he would soon 
bear that many lords would repair to him in France,^* &c. Being found 
guilty on the trial, he was fined SO marks, . and committed till payment, 
U Will. III. i« Mod. 311. 

T^ Queen v. FiUgerald^^The defendant being convicted of a scandal- 
ous libel, was sentenced to pay a fine of 100 marks, and to go to all tba 
courts of Westminster with a paper iu his hat 
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After the death of Lord Mansfield, and upoi^ the- 
succession of Lord Kenyon to the office of Chief Jus- 
tice of the court of King's Bench, the prevalence of 

In Chancery he behaved himtelf insolently, for which reason the coart 
increased his punishment by Imprisonment 1 Anne» 170€y Q. B. Salk. 
401. 

7%e Queen r. Brmon.'^The defendant wis convicted of a libel against 
her Majesty, the government, and the administration of the state; the libel- 
was intituled, * The Country Par8on*s Advice to my Lord Keeper.** 6 - 
Anne, 1706^ 11 Mod. SQ, pL 5. 

7^ Queen v. JSsd/oni.— We have already dted this case in a former 
chapter. It was, however, not only a libel against the genera] state and 
constitution of the government, but likewise against the reigning sovereign 
and her administration. The defendant being found guilty of writing, 
printing, and publishing a scandalous and seditious libel, intituled, ** The 
Hereditary Right,** &c. tKe court gave judgment that he should be fined 
1000 marks, be imprisoned three years without bail or mainprize, and, upon 
Ilia delivery, find four sureties in 5,0002. for his good behaviour during 
life; and that upon a certain day he was to be biooghi op^ and-shown to 
all the courts sitting in Westminster. Hall, vrith a paper in his hat, express- 
ing the crime and the judgment The ignominious part of the judgment^ 
the defendant being a clergyman, was ronitted by an authority under th« 
privy seal, signed by the Queen. Gilbert*s Cases, 297r the Queen o. Bed- 
ford. 

TTke Queen v. TiftcAm.— The information set out that the defendant, 
being a seditious person, && &c and wickedly and maliciously devising the 
government and administration of justice under our lady the Queen, her 
ministers and officers to bring into susfMcion and the ill opinion of her sub- 
jects, did wisely, seditiously, and Scandalously write, cooipose, and publish, 
and cause to be written, composed, and put>lished, a certain false, malicious^ 
seditious, and scandalous libel, intituled, ** The Observator,** &c The 
information then set out the libel. 

The defendant, who had the assistance of the most able counsel, and was 
supported by a political party, contended that the papers were innocent^ 
publications, and that tbay could not be libels^ because they did not reflect 
on particular persons. 

LiOKD Holt.— ** They say that nothing is a libel but what reflects oa 
some particular person. But this is a very strange doctrine, to sa>L that it 
is not a libel r^UeHmg on the yovenmeni; endeavouring to possess the 
people that iht govemmeot is mal-admiaistered by corrupt persons tkalT 
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certain political opinions in Europe rendered the press 
more 4icentious and dangerous than ever. Lord 
Kenyon, a man rigid only on the side of virtue^ and 

aie employed in such lUtiops, cither in the navy or amy. To say that 
corrupt officers are appointed to, administer aflalni is certainly a reflection 
on the government If men should not be called to account for possessing 
the people with an ill opinion of the g«Temment» do government can sub- 
sist* Holts Rep. 424. St Trials* Vol. V. 527. 

The defendant being convicted of publishing a seditious sermon* was 
fined SCO/, ordered to stand upon the pillory twice* aad to find security for 
his good behaviour during life^ himself in the sum of 1,0002. and two 
sureties in dOOZ. each. 5 Geo. L 17 la K. B. the King «. Bliss, clerk. Si€ 
Digut of the law eoncftrnhng Libiltf p. 1^2. 

The defendant being convicted of printing and publishing a libel* inti- 
tuled ** Hog*s Journal/* was sentenced to stand upon the pillory thrice* 
and to be oimmitted to Bridewell for the space of six months, and to be 
kept to hard labour. dGeo. 11. 1739^ JC. B. Smne^ p. 124* the King ». 
Clarke. 

The defendant being convicted of the like offence* was ordered to be 
brought to the door of the court in Westminster-Hall (the court then sitting 
there)* with a paper upon bis bead* denoting his offence* and to be kept to 
hard labour in Bridewell for the space of one month. K. B. the King v. 
Carter* 9 Geo. II. 1739. 

The defendant being convicted of the like offence* was adjudged to stand 
upon the pillory twice* and to be kept to bard labour in Bridewell for the 
space of six months. Same term* the King «. Knell. 

The defendant t)eing convicted of the like offence* was committed to the 
custody of the keeper of the House of Correction at Bride well ; to be there 
whipped* and kept to hard labour Aht the space of six months. Same temi» 
K. B. the King v. Anne Walker. 

The above libels wei« of the class concerning which the present chapter 
treats. 

We have thought it proper to cite some of the above eases* chiefly with 
a view of marking the injastice of the objection which has been made in 
the present times^ of an unnatural rigour* and unprecedented severity* in 
the sentences recently passed by tlie courts of justice on convicted 
libellers. 

The King r» FraniUm.— This was an information against the defendant* 
filed by the Attorney-General* for printing and pablisbiDg a Jibel» intituled 
»ALetleK^oBtheHiig«^**intheCraftBman»ofddJaDaaryAl730. It was 
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who revered no authority equal to that of the laws^ 
supported the interests of public and private quiet by 
his decisions from the bench, and opposed, as far as in 

tried in the King^f Bench beA>re Raymond^ Lord Chief Juaticew Ai Uiit 
publication wai attributed to Lord Bolingbroke^ and is positively stated to 
have l)een written by his Lordship in Siaie Trials, Vol IX 970b the pro- 
secution was pressed forward with the whole weight of government, and 
resisted, in the same manner, by the party oppoaed to the court. It was, 
in fact, a trial of strength between the ministers and their political rivals. 

It Diay be proper to give this trial at some length, as it contains the 
arguments and opinions of some of the greatest ornaments of the profe»* 
sion of the law with respect to the offence of libel. The information stated^ 
** That a treaty of peace having been concluded between his Ms^csty 
George the Second, and the Kings of France and Spain, &c.; and that the 
defendant well knowing the premises, &c.; and contriving io disturb the 
happy state of the public peace, and the tranquillity of the kingdom, k,c^ 
and to bring his present Majesty^s treaty of peace into contempt and dii« 
grace $ and also to detract, scandalize, traduce, and vilify the administration 
of his present Majesty*s government of the kingdom, and his principal offi<* 
cers and ministers of state; and to represent them as persons of no integrity 
or ability, and as enemies of the public good of the kingdom, ^c** The 
information then proceeded to the publication of the libel, and set out the 
libellous matter, which was to the effect of the al>ove allegations. 

The defendants counsel were Mr. Fazakerley and Mr. Bootle. After 
the evidence had concluded on the part of the crown Mr. Fazakeriey 
offered to prove some of the contents of the libel to be tnie. He was imme- 
diately interrupted by Lord Raymond. 

L^rd ChUf JuitUe.r^'^ As for yoar saying that you can prove what is 
charged on the defendant to be true, it is my opinion^ that it is not material ^ 

whether the &cts charged is a Kbel be true or fiilse« if the proaecutionbe by 
uidaBttiiCBi or ioformation ; and that writing and printing oiay be libdloua, 

though the acaodal ia not charged in direct terms, but only ironically.** - 

Hia Lordship added, ** even a private maa*s character is not to be scaada- # 

llacd» either directly or indirectly i because there are remedies appointed by 
kw» in case he has ii^tired any person, without maliciously scandaliring 
him in hia character. And much less is a magistrate, minister of states or 
other pubHc person's character to be sUined, cither directly or indirectly. 
And tfae law reckoM it a greater offence when the libel is pointed at per- 
aona in a publie capacity, aa itis a reproach to the government to have 
cpmipt magistrates, &c. substituted by his Majesty, and tends to sow sedi- 
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him lay, the progress of the contagion of the times m- 
to the feelings and practice of courts and juries. With 
a just contempt of that popular but dangerous praise, 

tioD,aii€l disturb the peace of the kiogdom. Therefore I flliall not here allow 
of any evidence to prove that the matten charged in this libel are true; 
for I am only abiding by what has been formerly done in other cases of the 
like nature. 

The observations of Sir Philip Yorke% in reply to some objections of the 
defendants counsel, are so admirable, and explain in a manner so perspi- 
cuous and forcible the true grounds and principles of the law of libel, that 
we shall not think it a digression from the main purpose of this treatise to 
insert them in this place. * 

** There was,** says he, ** another thing mentioned, which was, that if 
this Hague Letter was construed a libel, it would tend to the utter desruc- 
tion of the liberty of the press. My lord, I am really at a loss to know whatsorf 
of a liberty they mean. 1 hope they do not mean a licentious and unbounded 
liberty, to libel and scandalize his majesty, or his principal officers and mi- 
nisters of state, or his magistrates, er even any of the meanest of his sub- 
jects, whenever they think fit. Gentlemen, 1 would have you to know, 
that even the prerogative of the king is founded upon law, and limited by 
it, and so are all things relating to his subjects ; and it cannot be supposed 
that a printer only is exempted, and at lil>erty to use his press for what 
purposes he pleaises. * If he is, I desire that the defendants counsel would 
^ point out that law. No ^ the law is not so absurd as to alfow such a liberty 
of the press. The liberty meant, is to be understood of a legal one. He 
may lawfully print and publish what belongs to his own trade; but he is 
not to publish any thing reflecting on the character and reputation, and 
administration of his m^esty, or his ministers ; nor yet to stain the charac- 
ter or reputation of any of his subjects. For, as I said before, to scandalise 
and libel people is no part of his trade; so I say, that it is only that liberty 
ofthepress whicbheistouse, ihwt is regvUted hy Uw. mtd suhjeeted te Up 
and if he breaks that law, and exceeds that liberty of the press, be ii to be 
punished for it, as well as for breaking other laws or liberties. Aod, 
gentlemen, though it has been insinuated to you from the other side, that 
the making of such thuigs a libel, came from the Star-Chamber, yet I must 
tell you,^ that printing such defomatory expressions, or slanderous news, 
was deemed a libel, and punished accordingly, long before the Star-Cham* 
ber. It is a law made in lf76, in the third of King Edward the Pint, inti- 
tuled, ^ An Act that none dbU rejwrt SUmderout Newi tt^erebg DiKord 

* Afterwards lord Hsrdwicke^ and Chancellor of Great Briftaia. 
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of keeping pace with the liberality of the times, he in- 
flexibly applied the law of the land to all the encroach- 
ments of public writers, and would not admit the im- 

*hM atue.'' fSir Philip Yorke then read the law, for which, vide the Tf^ 
traduction io this Treatise J. Sc^ gentlemen, you see, that this of libel is 
Aot a new law, or one that came from the Star-Chamber, but one that has 
been almost of 600 years standing; therefore I hope you will not suffer 
yourselves to be amused by such things. The court of Star-Chamber 
punished without juries; but though juries were taken away, yet the law 
remained the same as to libels and crimes. So I hope it appears to you to 
be rery plain, that the liberty of the press is limited and goTemed by law, 
and that the law lets Umits both to the king and hiasubjects.** 

The defendant, after a charge from the Chief Justice^ who admitted 
the full force and propriety of the Attomey-GeneraVs address, was found 
ffuiliy. The term following he was sentenced to pay i^ fine of 8001. to be 
imprisoned for one year, and to find security for his good behariour for 
teren yeara^ Sec No arrest of judgment was ever moved for, or writ of 
error brought upon the record. State Trials, VoL IX. p. 855. 

The defendant having been convicted of publishing a scandalous libel, 
bighly reflecting on five several acts of parliament passed in the reign of 
King George the Second, was fined SOO marks, imprisoned one year, and 
ordered to be immediately led to all the courts in Westminster Hall, with 
a paper over his head denoting his offence. HiL Term, 10 Geo. 11. 1797f 
K. B. The King v. Nixon. 

The case of The King v. Nutt, for a seditious libel against the King and 
bis Government, 99 Geo. 11. 1756, and the case of The King v. J}r. Shsk^ 
hemre, for a seditious libel, intituled, ** A Sixth Letter to the People ofEng^ 
iand,* 92 Geo. IL 1759, K. B. have already been mentioned, The latter 
^ae was tried before Lord Mansfield, who held the same doctrine with 
respect to libels against the government, which had been before holden by 
lord Holt, lord Raymond, and lord Hardwicke. 

lu the case of The King v. WiUiams, for publishing The North Briton, 
Numher Forty-five; and the case of The King v. Wilhes, for publishing the 
aame in volumes ; both of which were libels aspersing the honour and vera* 
city of his majesty, and tending to disturb the tranquillity of his govern- 
meat ^ but there is nothing which occurred in tlie circumstances of the prose- 
cution, trial, or judgment, worthy of any distinct notice. 5 Geo. III. 1765. 

In The King v. Almon, and The King v. Wood/all, for publishing th^ 
liCtters of Jimna, the general docrine of the law of hbel was scarcely 
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posing name of theliberty of the press to sanctiiy its li- 
centiousness and protect its abuses. We shall point out 

qucstiooed even in the popular haraltgaes of the defendaDt*! counael ; the con- 
test being confined to subordinate circunistancet» and turning chiefly upon the 
then doubtful power of the jury to return a general verdict, and the autho- 
rity of the court to direct and limit them to the mere questions of the truth 
of the inuendiMp and the fact of publication, &c. We shall have to speak of 
these cases in another part of our treatise. 

The King v. jfifome.— This was an information filed against the defend- 
ant, by his majesty *s Attorney-General, on behalf of his majesty, for writ- 
iugf printing, and publishing two libels. 

The first count in the information stated, ** That the said John Home 
being a wicked, malicious, seditious, and ill-disposecl person, and being 
greatly dissaffected to our said preseot sovereign lord the king, and to his 
administration of the government of this kingdom and the dominions there* 
unto belongings and wickedly, maliciously, and seditiously intending, de- 
vising, and contriving to stir np and excite discontents and seditions among 
his majesty's subjects, and to alienate and withdraw the aflfection, fidelity, 
and all^iance of his said majesty's sul]jects from his said majesty, and to 
insinuate and cause it to be believed, that divers of his majesty's innocent 
and deserving subjects had been inhumanly murdered by his said majesty's 
troops in the province, colony, or plantation of the M assachuset t*s Bay, 
in New England, in America, belonging to the crown of Great Britain, 
and unlawfully and wickedly to seduce and encourage his said majasty's 
subjects in the said province^ colony, or plantation, to resist and oppose bis 
majesty's government, on the 8th day of June, in the l5tU year of the 
reign, &c. with force and arms at London aforesaid, in the parish of St. 
Mary le Bow, in the ward of Cheap, wickedly, maliciously, and seditiously, 
did write and publish, and cause and procure to be written and published, 
a certain falser wicked, malicious, scandalous, and seditious libel, of and 
concerning his said majesty's government, and the employment of his 
troops, according to the tenor and efiect following : —*< King's ArpisTa* 
vem, Cornhill, June 7th, 1775. At a special meeting this day of several 
members of the Constitutional Society, during an adjournment, a gentleman 
proposed, that a subscription should be immediately entered into, (by such 
ofthe members present who might approve the purpose) fbr raising the 
sum of 100/. to be appli,ed to the relief of the widows, orphans, and aged 
parents of our beloved American fellow subjects, who^ Anthful to the cha* 
racter of Englislimen, preferring death to slavery, were, for that reason 
only, inhumanly murdered by the king*s (meaning his said mi^esty^s) 



Digitized by 



Google 



113 

some of the prominent cases in the court during his 
lordship's time. 

Since the succession of the noble lord who now holds 
the office of Lord Chief Justice of the court of King's 

troopty at or near Lexington ind Concord, in the province of Massachu- 
aetf ■ (meairing theaaid proriiice^ colony, or plantation of Massacbnaett'sBay^ 
la New England, in America,) on the 19th of laat April ; which som being 
immediatelj collected, it was thereopon reaolTed* that Mr. Home (mean- 
ing himself the said John Home) do pay to-morrow, into the hands of 
Messieurs Brownes and Collison^ on the account of Dr. Franklin, the said 
sum of loot and that Dr. Franklin be requested to apply the same to the 
above-mentioned purpose. John Home,** (meaning himself the said John 
llorne) in contempt of our said lord the king, in open violation of the laws 
of this kingdom, to the evil and pernicious example of all others in the like 
cases offending, and also against the peace of our said present sovereign lord 
the king, his crown, and dignity.** 

There were other counts in tiie declaration, charging the said John 
Home with causing the same libel to be printed in the London Packet; or 
New Lloyd's Evening Post, and the Morning Chronicle, or London Ad- 
vertiser. 

The defendant pleaded : Not guilty. 

The information wis tried at the sittings in London, after Trinity term^ 
1777, before the eari of Mansfield, by a special jury, and the defendant 
found guilty of all the offences charged in the information. 

The defendant, in person, moved an arrest of judgment, upon the grounds 
that the information was informal and insufficient The objections made 
by the defendant fkll under the consideration of another part of this treatise. 
It will be sufficient to state at present that the Court refused to arrest the 
judgment, and passed the following sentence upon Mr. Home: ^ To pay 
a fine of900L to be imprisoned one year, and to give securities for his 
good behaviour for three years.** Afterwards the defendant brought a writ 
of error in the House of Lords, but the judgment of the King's Bench was 
affirmed. Cowp. ttep. and St. Tr, VoL XL 

* like King v. Holt — ^The defendant was the printer of the Newark He* 
raid, and was found j;uilty on two indictments for printing and publishing 
two libels; the first entitled, an ^ Addna io the Addrestert ;** the second, 
an ** Addrat to the Tradumtn^ MeehanicSf and Lahourert of Newarkf on 
Pmrliamentary 'Reform.** He was sentenced for the first offence to pay a 
fine of 5bL and to be imprisoned in Newgate two years ; and for the se- 

Q 
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Bcneh, the laws of the land have not had to regret any 
diminution of their vigour, and his lordship has acted 
up to the example and wisdom of his predecessors, in 
opposing reason, justice, law, and the practice of our 
ancestors, to the malicious and spreading innovations 
of the day. 

We shall point out some of the cases which, in this 
particular branch of libel, have come before Lord Ellen- 
brough ; others will be found under their proper head." 

cond, to pay fhelike fine, and undergo t\^o yean further imprisoumeDt. 
K. B. M. T. 1793. 

Id The King v. Wifderholtom ; The King v. D. L Eaton ; The King r 
WakefiM; The King r. Simmands ; The King v. Jordan; and innumer- 
able other caaes ; the principle in all waa the aame, that the government 
of the country must be supported by the laws of the country. 

* The King v» Cd66<fl.— This was an information filed by the Attorney- 
General against the defendant, for a libel published in^the *' Weehfy Regis- 
ter/* in the form of a letter signed Juoema. It was a libel upon the admi- 
nistration of the Irish government* and upon the public conduct and cha- 
racter of the lord lieutenant, and lord chancellor of Ireland. Mr. Cobbett 
was not the author, but merely the publisher of t)iis letter. After the 
libel liad been proved, and the defendanfs counsel heard, lord Ellenbo* 
rough, iu his address to tlie jury, observed* 

^ That the law of England was a law of liberty, and, consistently with 
this liberty, we have no imprimatur: there is no such preliminary licence 
necessary. But if a man publish a paper, he is exposed to the penal con- 
sequences, as he is in every other act, if it tend to the prejudice of any indi- 
vidual. It is no new doctrine, that if a publication be calculated to alienate 
the afiectioue of the people, by bringing the government into disesteero, 
whether the e3^pedientl>e by ridicule or obloquy, the person so conducting 
himself is exposed to the inflictions of the law. It is a crijue. It has ever 
been considered as a crimen whether wrapt iu one form or another. The 
caseof T%«jfiriii^ v. Tuichin^ decided iu the time of lord chief justice HolU 
has removed all ambiguity from tlib question ; and, although at tlie period 
when that case was decided, great political contentions existed, the mat- 
ter Was not again brought t)eibre tlie judges of the court by any application 
for a new trial." Again his lordship says, •* No man has a right to render 
the person 4>r abilitites of another ridiculous^ not only in publications^ but if 
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Numerous cases may be referred to, in which the 
same doctrine has been holden by his lordships and 
sanctioned by the rest of the bench, in the judgments 
of the Court upon defendants cpftvicted of public libels. 
It will be only necessary to refer the reader to the case 
of The King v. Cohhett, T. R. K. B. 1810, for a libel, 
tending to excite disafiection in the army; the cases of 
The King v. Fisher; The King v. Level; The King v. 
Gale Jones; and The King v. Drakard: there is no- 
thing, however, in these cases to distinguish them from 
those which we have above cited. 

the peace and welfare of individually or of tociety, be intermptedy or eren 
exposed by types and figures, the act, by the ]aw of England, is a libel.**^^ 
And again, ^ It has been obsermi, that it is the right of the British sub- 
ject to exhibit the fblly or imbecility of the members of the goFemment 
Bot^ gentlemen, we must confine oumelves within limits. If in so doing 
individual feelings are violated, there the line of interdiction begins^ and 
the offence becomes the sufcvfect of penal visitation.*' The defendant was 
Itrand guilty, but not called up ibr judgment, having redeemed himself l>y 
giving up the author of the libel, who was immediately prosecuted, and* 
convicted. £. T. K. B. lBa4| and 7. EasCt Rep. The King w.Jokmn. 
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CHAP. VIII. 



OF LIBELS AGAINST THE TWO HOUSES OF PARLUMENT, 

From the dignity of the two branches of the legis- 
lature, and their supereminent powers, libels against 
them have usually been considered as breaches of pri- 
vilege, and vindicated in the nature of contempts. 
Their own journals, therefore, are more full of such 
cases than the reports of the courts of law. The rea- 
son of this, however, as above said, results from the 
dignity of the two houses of parliament, rather than 
from any defect of the common law. Whenever they 
have had occasion to direct prosecutions in the comts 
of common law, for libels upon their members or pro- 
ceedings, they have uniformly found the same protec- 
tion which is extended to individuals and more humble 
corporations^. But in order to arrive at a correct no- 

^ Tk$ King v. Bayner wai a proiecution for priDting a tcandakHis libd 
on Uie lords and common^ for which Uie defendant was conrictcd. % Bar- 
nard, K.B.«gSj 6 Geo. n. 1732. Sec likewise the King v. StoekdaUp 
which was an information filed by the Attorney-General for a libel upon 
the house of comteons, as Geo. m. K. B. See likewise the King r. Reevti. 
This prosecution was instituted in consequence of a resolution of the house 
of commons, declaring a pamphlet, published by the defendant, to be a 
libel. It was intituled « Thoughts on the English Go?emneotr which 
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tion of libek against the two houses of parlisunent, it 
will be necessary. to enter^ at some extent^ upon the 
doctrine of contempts^ which^ as a genus, includes them 
aU. 

. The doctrine of contempts, as it lies open to natural 
reason^ and as it has been explained by all our soundest 
lawyers, may be laid in one principle : — it is the self- 
defence of a courts — of its moral person and functions. 
The origin and necessity of it are intelligible in the 
mere statement. A court cannot begin to act, cannot 
even enter upon its functions,— unless, by enforcing 
obedience to its process, it can bring its subject before 
it. A court may likewise be insulted or obstructed iri 
ipso banco. . It is necessary, therefore, that a court 
should have the power of asserting and vindicating its 
dignity and its jurisdiction, by removiiag obstructions, 
compelling obedience to its process, and punishing 
contempts. It is likewise evident from the mere state- 
ment, that this privilege of punishing, contempts 
answers to self-defence amongst individuals, being the 
defence of the dignity, body, and functions of the 
cputt. 

The consideration^ therefore, of the nature and ob^ 
jects of self-defence will conduct us to the nature and 
ob/ects of contempts. . 

Self-defence in an individual embraces three points, 
— chamgter, personal security, and personal liberty. 

contained an expression, * That tiie King's government might *go on if 
lords ajad commons were, lopped off;** and such other expressioBs as men 
deemed libelloiis by the house. The j«ry, considering Mr. Reeves as 
merely metaphorical, and negativing the motives which the information 
aacnbed^ acquitted bim^-S6 Geo. III. K. R. In^the King v. Stockdalef the 
defendanl ^as idso acquitted. 
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Now a moral person has the same properties, and there* 
ibre the same subjects of self-defence. The character 
of a moral body is its dignity, and the liberty and 
security of a moral body are the free exercise of its 
political functions, and the free enjoyment of its poli- 
tical rights. 

The first contempts, therefore, and the privileges 
which are founded upon them, are those which respect 
the character of the two houses of parliament, and 
hence it may be laid down as a general principle. 

That whatever grossly reflects on the character qf a 
member qf either house^ — whatever imputes to him what 
it would be a libeV to impute to an ordinary person^ is a 
contempt^ and thereby breach qf privilege; it is a direct 
assault upon his character^ andy through the odium pre- 
sumed to be excited thereby ^ a consequential obstruction 
of his political duties. 

To render this subject more intelligible, we will now 
break this general principle into particulars. 

The character of a moral person may be assailed in 
three ways :— 

1st, In the moral reputation of any of its individual 
members. 

The two houses .of parliament cannot be supposed 
indifferent to the moral characters, and the integrity 
and purity of their members ; their purity, at least 
ttom all atrocious vices or crimes, is necessary to the 
due discharge of their peculiar corporate duties, and 
therefore a part of their moral or corporate person. It 
is incumbent therefore upon parliament to defend itself 

^ Written impotationsy at aflfecting a member of parliameot« may amoiait 
to breach of pri?ilege» without, perfaapi^ being Ubcb at common law. 
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from all such imputations which are direct attacks upon 
sits person, and upon its. functions — Such imputations 
therefore are gross contempts, and a direct breach of 
privilege : whence it may be laid down as a particular 
rule. 

That it is an undoubted breach of privilege grossfy to 
vilify the character qf any member of parliament. 

The reason of this rule, however, being founded in 
the general principle of all obstructions, that is, in the 
tendency of the act to impede, impair, or render nuga- 
tory the proceedings of the court, so it must be under- 
stood with reference to this reason. The vice or crime 
imputed must be such, as, by destroying the reputa* 
TioN, may be construed, without force, into impairing 
the efficiency of his political functions. 

With this limitation, there cannot be a doubt that 
whatever renders the character of a member of parlia- 
ment infamous, is breach of privilege, as well as libel 
at copamon law, and is cognizable both by parliament 
and the courts of law. 

It is necessary, however, to consider an objection and 
distinction which have been sometimes taken. 

It has been demanded, why privilege of parliament 
should interpose where the act is cognizable by com- 
mon law ? The connnon law has given a remedy, and 
more particularly in the case of libels and assaults, — 
where is the equity, therefoi-e, or where the necessity, 
that the same offence should be doubly punished, or 
that, of two possible courses of proceeding, that should 
be chosen, y^hich takes from the accused the forms of 
trial, — ^the security of a known law and ^ settle<jl juris- 
diction ? ^ 
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To this it may be answered, that it is not contrary 
to any known rule of law, and certainly not to any 
maxim of natural justice, that there should be two 
remedies for the same evil, — and that where the parlia- 
ment, as a court, and the law, have a concurrent juris- 
diction, either, or both, should vindicate its right. It 
is not two punishments, and each of them equal to the 
act, for the same offence, — but two punishments for dif- 
ferent parts of the offence, — two satisfactions for two 
wouaded interests. Parliament is injured in its privi- 
lege, — ^the law in the public or private wrong. Par- 
liament heal their privilege, and the law takes compen- 
sations for its own wrong. Is it not thus in libels at 
common l?tw ? The party has an action for the special 
damage to himself, and the King an indictment for the 
injury to the public peace ? 

In all casei, however, in which these concun-ent 
jurisdictions meet, it is certainly an argument to the 
prudence and discretion of either house, — and, accord- 
ingly, they would always d^ well to consider, whether 
in such cases the penal hancl of the law be not suffi- 
cient, and whether that necessity, in which the anoma- 
lous power of privilege is founded, does not cease to 
exist, where the law is at hand with its sword and its 
shield. 

Self-def5nice has no place where the flatter will Avait 
the coming up of the law : neither reason nor justice 
will suffer a man to be his own judge and his own 
assertor, where a better judge and a better assertor are 
at hand in the presence of the law. — Accordingly, in the 
cases which follow this attempted developement ofprinci- 
pie, it will be seen on reference to theoi, that, in the best 
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times of our conrtitution ; in those seasons ii^which 
no extravagant apprehension of plots and dangers has 
rendered it blind and desperate^ — ^when, all storms of 
prerogative and civil contest being hushed in <iieir 
caves, it has fallen down the stream in quiet obedi- 
ence to its helm -, it will be seen that privilege in these 
times has likewise slept, and, in any casual wrong, has 
left its watch and duty to law. 

This, however, being a most important head of con- 
sideration, we shall cursorily observe, that wherever in 
this concurrent jurisdiction, or rather right of cogni- 
sance of the law and privilege, parliament have acted 
in preference upon their privilege ; they have so acted 
upon, and as it were, established by an almost uniform 
course, the following distinctions : — 

1st, Where the matter has been a gross outrage. — 
A direct assault, and such, as evidently upon the mere 
face of it, required ^ summary vindication and punish- 
ment ; in this case they have acted upon privilege. 

2d, Where the privilege, function, or right offended 
against, have been matter of general knowledge, — ^unde- 
niable, and self-evident^-r-in these cases they have like- 
wise acted upon privilege. 

3d, But, where the privilege supposed to be offended 
against has been matter of argument, and not of evi- 
dence,-— of dispute^ and not acknowledgment,-7-and the 
offensive quality of the act itself is in the mere viola- 
tion of this doubtful privilege, — ^without any thing 
mijperinduced in its manner and circumstances which 
might bring it within the reach of a more known pri- 
vilege ; — in these cases, both houses have generally car- 
ried their complaints to the courts of law. 

' a 
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Athy In idl cases in which either house has been re* 
quired to act ia a double capacityi — ^that of legLdators 
to deckre a doubtful law,~-iifid that of judges to punish 
upon ill, — in cpnsi4eralion of natural equity, they have 
very rarely acted upon liieir privilege — they have usu- 
ally contented themselves with declaring it, — and dis« 
missing the party with ft reprimand, thereby avoiding 
the injustice of an ex post fact% lawy but laying down 
the rule for the future— -On the otkier hand, where the 
privilege has been matter <^ general notoriety and evi- 
dence, and they have thus had only one part, that of 
adjudication or assigning the punishment ; — ^in all these 
cases they have acted, ex manifesta re et lege^ on their 
privilege. 

5th, Summarily, ti^refore, wfa^^ie the act or the rule 
hn been doubtfol, so as to require trial or declaration, 
tfcey have had recourse to law. — ^Where both act and 
rule have been matter of notoriety and confession, diey 
have, even in g%od itmes^ acted upon their privilege. 

The second way in which the character of a corpo- 
rate person may be assailed is in its peculiar character 
as a court, or in the character o[ any individual mem- 
ber, as being a member^ of that court or coiporation. 

Under this head it may be laid down as a rule. That 
it is an undoubted contempt and breach of privilege to 
impute to any member qf parliament as such, that he 
takes bribes, preferments, place, or office, Unth a viezv to 
his particular vote or general conduct. 

Thus it would be contempt and breach pf privilege to 
assert, that either house had decided unjustly or un- 
fairly, in any inquiry, ot on any discussion. 

It would be cbntempt likewise and breach of privi- 
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lege to tax the hoiiae of eommomi^ for example, witk 
any gross act, whether of omissiott, or ccNiimission, 
ivith respect to its dutiea^-^widi as hairing smuggled a 
billy*<'having miscottnted an alledged nu^rity, — ^hav* 
ing no regard to their constitoentS) being a mere minis- 
terial assembly, that tbeir sea<» were bought and sold* 
like so many stands in Mark-lane, &c. 

It would be a contempt likewise to burn a member 
in eligy, for atty vote, speedy or eonduct in parlia* 
ment. 

A distinction must likewise here be taken between 
error and corruption, — ^between the imputation of erro- 
neous policy amd cormpt judgment ^t is no contempt, 
because no injury, to impute error, and to discuss the 
imputation, to any human tribunal, or any individual 
whatever/ — ^The natural Kberty of the peopte, which is* 
but another name for the liberty of the press, includea 
widiia its just compass this right of opinion, of inquiry, 
mkd of discussion, provided it be dcme wi& temperance 
and decency. 

Any one therefore may dSseuss the {Mceedings of 
tlieparlimnent erett after tliey have become final^; any 
one may.doubt their wisdom and policy. The nKHidi 
ef history must not be shut. — ^There is no legfd fiction 
by which the miembers of either house are exempted! 
ftom, the frailty of nature^ "and therefore from the just 
pfresuttnptionf i^ error.--^The only limita are, tiiat th4 
discussion must not be of a nature so as to obstruct 
tfaeir ]^9foeee<fing«, or Actiomdy to call hi question their 
just jttrisdictioff. Te do the latter can clearly answer 
no good purpose, and being an attack on their vital 

aS 
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essence is a high contempt, and inquires a summary 
assertion and vindication. 

. The third way in which the character of a moral 
person may be assailed is, in its dignity. — ^This may in 
fact be considered either as a peculiar quality in itself, 
or as something superinduced upon character, which 
aggravates the crime o£ any offence a^nst it by aggra- 
vating the consequences. 

With respect to parliamentary privilege^ to guard 
against any error from a too comprehensive rule, it may 
be necessary to observe in the first instance, that the 
common law attributes no peculiar dignity to a member . 
ef^^liament — that is to say, to a member of the house 
of commons, as an individual, and that the dignity^ 
therefore, which is the subject of privilege, and the 
subject of defence, is that of the house> and not of the 
individual person. 

There is a well known statute on the books for the 
defence of the dignity of individual persons : the words 
of the statute are, lords of parliament and prelates^ 
making no mention of commoners. 

When we speak of the dignity, therefore, of parlia- 
ment> we <can intend nothing but the dignity of the 
body 'y and all privileges founded on this dignity must 
be understood to be limited to this sense« 

The general nde, therefore, will be — that whatever 
violates the dignity of the body is breach of privilege^ 
and contempt. 

Thus, it is doubtless a contempt to use language of 
insult or contumely towards either house of parliar 
ment. 
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It is doubtlesai a breach of privilege to use such Ian* 
guage towai*ds the Speaker — It is doubtless a contempt 
to caricature or expose to ridicule either the house in a 
body, or any individual member caricatured and ridi- 
culed as such. 

Eveiy comt or council has necessarily its own pro-^ 
ceedings within itself: it has the discretion to open or 
shut its doors : this is very different from the character 
of secret tribunals. All courts and all councils are vir- 
tually open to the country. In the courts of tew the 
country is present by its jury. In the council of par- 
liament the country is present by its representatives., 
Either house, therefore, has an undoubted right to 
withhold its proceedings and speeches from publica- 
tion. 

To publish such proceedings without permission is & 
clear contempt of privilege. 

Ti> publish them against command is a contempt of 
dignity. 

To publish them partially^ and injuriously, is both an 
injury in itself, and a breach of that implied contract 
which the parties, permitted by the house to take 
them^ have entered into with the house. In both cases, 
it is an injury which has originated m facie curi^s^ and 
is therefore a contempt ^ and where it is against com- 
mand, is a contempt of authority, and therefore of dig- 
nity. - 

Contumacy of all kinds, whetlier in act or words, is 
a contempt against dignity ; but as it falls more imme- 
diately under the notions of an assault on the functions 
of the house^ or on that small portion of jurisdiction 
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whick the law hms gtven the comamls^ 9q #€$ ihall con- 
ad^ it chi^j Hfider tkat bead. 

Tfai9 leads ua tfaerefom to the second main diviaion- 
^f iajories to a moral person, and of obstructions or 
assaults to the being or duties of parliament. These 
are such as affect its person At sscurity. 

Under this head^ eitbctr ho«88 of parliament may be 
attacked chiefly on three paints :-^ 

1st, In the safety of its pecsons, whether of indin*- 
dual persons goings to or from the l»ive-K»r for hatiai^ 
exercised any duty or privilege in the bouse,, or widi 
respect to the whole hoese,— 4n menacing, overawing, 
kc. 

It is unnecessary to use any words to prove that this 
is an offence both against law and privilege, and is 
punishable by both or either according: to the election 
of the party injured. 

Sd, In its process — ^it is e<|ually plain that all cdntu« 
macious disobedience to any oMers which the house 
has a right to give, and more particularly all ferc3>le 
resistance to its process^-^ reftisal to attend its comp« 
mittees when summoned^-^all withholding m fidaJfioK 
tion of evidMce,*--ell these are direct attadis on. thd 
house in the exercise of its rights, and, by t^ uniform 
mialogy <tf law, are all constructive assaults whach ne- 
cessarily put a court upon actmg summarily m its scdf» 
defence.* 

9d, * In its jurisdiction ; we are speaking of parliament 
as a body. 

If contumacy or resistasic? to process be an aiilmll 

^ These obser?atioos are meaot to apply to hoik hootfli of parKameftt 
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upon the house m the exorcise of its duties^ still ittore 
•o must be the total denial of its jurisdiction. Thi^ hfts 
a tendency to cut off its rights und privileges altoge^- 
then It wiH not admit a doubt, therefope, but diat all 
such denial, whether by word or writing, is a direct 
breach of privilege, imd a high contempt, — inasmuch 
as it tends to subvert all authority of the house, and to 
arrest it, in tnitioj in the issue of any process or the 
discharge of any duty. 

Under this denial of jurisdiction, may be compre* 
bended, — the appealing to any inferior court in a mat- 
ter of undoubted privilege ; — ^the putting the two houses 
of pariiament to their law,— to the manifest derogation 
of their dignity, and interruption of iheir proceedings. 

Under the same head maybe comprehended any 
violation of the privileges asserted in the Bill of Rights^ 
of not being questioned^ or impeached in a court of 
law. 

As this doctrine, however, if asserted merely in gene- 
ral terms, would be so entirely discretionary, as to 
become almost arbitrary, it is necessary to subjoin some 
limitations; the principal of which are, 

1. The above rules are not to be Understood as re- 
stricting the liberty of the press, and Opinion, from all 
inquiries and discussions, whether any alleged privilege 
or any aHeged act be within the jurisdiction, Or within 
the privilege of parliament. This would be a violence 
upon natural liberty which our constitution does not 
admit. This liberty, however, must not so far pass it» 
l)6undi3 as to deny or dispute, with intempergince and 
indecency, self-evidient and acknowledged constitu- 
tional truths, fundamental maxims,' and known and 
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tetablifthed Jaw. Sudi liberty would tend to destroy 
all liberty, — and dissolve all society. It would be a 
pure evil, — ^without any good whatever — ^a liberty for 
mischief, and license for ruin. No establishment could 
stand against it, and the two hpuses of parliament, hav- 
ing a right to defend themselves against it, have purely 
a right of self-defence. 

Wh^e it is attended with violence and outrage, par* 
liament usually acts summarily in this self-defence. 
Where the matter is merely libellous without any sub- 
sequent act, it usually presents it to a court of law. 

2. The second limitation is, that the integrity of the 
jurisdiction, and the privileges of either house, and their 
right of not being questioned and impeached, must not 
so wholly, in matters of penal infliction, preclude all 
jurisdiction of the King's courts, as to leave the subject 
totally at the mercy of the house, and of an uncertain 
law. The judges are bound by their oaths to admi- 
nister justice according to the law of the land, and it is 
impossible that they should acknowledge privilege to 
be law, unless they can take a virtual cognisance of it ; 
unless they can compare any alleged act of it with some 
rule or notion of it existing in their minds. 
- The distinction seems to be, that wherever any mat- 
ter of undoubted privilege comes before a court of law, 
the court, taking a virtual cognisance of the privilege 
— that is, acknowledging it as self-evident, but not un- 
necessarily professing to sit in judgment on It, — dis- 
misses it instanter. But in cases where the house have 
exceeded their privilege, or acted upon a very doubtful 
privilege, there cannot be a doubt but that the court of 
King's Bench» or any other court of law^ has a power 
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to receive the appeal, and might, cursorily as it were, 
declare an opinion of court, though they should not 
deem it discreet to act upon it. Parliament certainly 
may abuse their power and privileges, and* such an 
abuse, when existing in an extraordinary degree, being 
the abuse of a supreme and unaccountable power, must 
be wjthout remedy ; or at least without other remedy 
than in the whole legislature. But such extraordinary 
abuse is rare. The ordinary, and more frequent kind 
of abuse, is in the transgression of the line of right, 
and not in a violent departure from, and abrogation of 
all duty. Our constitution in the other branches of 
the legislature does not leave this ordinary abuse with- 
out remedy. Is it not a fair inference, therefore, that 
the constitution has made the same provision here ? 
In the first place, by the discreet interposition and de- 
daratien of the King's courts, and ultimately, by the 
dissohition of parliament. 

The third main division under which parliament may 
receive injuries, and be put upon its defence, is its 
liberty: — this includes any attacks that may be made 
on the freedom of its members, and of speech. Under 
all these, however, the rule of privilege is so clear, and 
the misapplication of any act which may arise so im- 
possible, that it seems unnecessary to enter more at 
large upon this point. The privileges under this head 
in modem times have as seldom been abused as^ dis- 
puted. 

Such, therefore, considered as the self-defence of a 
council or court (the only analogy in which it can be 
considered) seems to be the reasonable and legal com« 
pass of privilege and contempt. We shall refer the 
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r^er to a few select and lesniing pFecedents, to prove 
that both houses of parliament, in good times invari- 
ably, proceeded within these lines, and that, even m bad 
times, when they have trespassed beyond them, they 
hav6 acknowledged the principle, whilst they have ex- 
ceeded its extent. Sometimes, for example, stretching 
the compass of dignity too far, and applying it to ah 
individual, instead of to the house, they have endea- 
voured to render every libel a breach of privilege, and 
tp derogate from the jurisdiction of the common law, 
by bringing a case strictly private, immediately and 
originally before parliament At other times, not duly 
regarding the proper line of self-defence, as a summary 
repulse of violence by power, as a thing granted frcMn 
necessity, and to be bounded by that necessity, they 
have acted indiscreetly, if not altogether illegally, in 
regarding every remote, indirect, petty insult or wrong, 
an object of this self-vindication : thus forming what 
no law or reason can ever admit — a doctrine of con- 
structive self-defence, and fictitious contempts. 

Contempt8> when punished as crimes, must not be 
grounded on fictions : fictions being allowable to advance 
equity, but never to work wrong, or originally to create 
crimes. Where any alleged case, therefore, of breach 
of privilege is not of direct vidence or obstruction, — 
such as in most cases of libel, and in sdl those of argu- 
mentative deni^ of any claimed power or privilege, such 
cases are clearly not within the necessity of sq summa- 
rily superceding the ordinary course of the law, and 
therefore, it may be presumed, not within the coi^tt- 
tutional reason of privilege. Accordingly, in all such. 
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cases, the practice of the best times has been to resort 
to the law. 

To say all in a few words, privilege, in good times, 
like the sword of the Black Prince in Westminster 
Abbey, has been more honourable in its rust than in 
its edge — more glorious in its disuse, than in its service; 
parliament and the people concurring to think it their 
best praise, that, having so much power, they have 
used it so moderately. It is necessary perhaps that par- 
liament should have this power, because the time may 
come when prerogative may call upon them to gird it on 
their loins. But till that period shall come, let it lie 
quietly upon the surface of the tomb, beneath which^ 
with the Edwards and Henries of ancient times, pre- 
rogative as yet sleeps, and if the constitution watch 
and do its dutyi shall still sleep, never to rise again. 

The journals of the house of commons are preserved 
no farther back than the first year of Edward VI. and 
. are very imperfect to the reign of James I. The reader 
who desires information on this subject must have 
recourse, therefore, for precedents to the parliamentary 
rolls. These have been carefully examined, and the 
leading cases in the early reigns abridged by Mr. Hat- 
sell, — a man, who voluntarily comprehending within 
the line of his duty whatever might illustrate and adorn 
the office to which he is attached, is entitled to the 
praise which belongs to those, who have become bene- 
factors, when they were required only to be servants. 
The journals of the Lords must likewise be con- 
sulted/ 

7 For cominitiiieiits by pavH«iiMi»t lor UMt and coBttwpti^ the readtr ii 
referred to the cases as follows : Id 15{29» William Thranur^s commitment; 

S 2 
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There are some who admit the house of Lords to be 
entitled to punish for libels, in the nature of contempts, 
but deny this privilege to the house of commons. — * 
This doctrine, which so seriously affects the jurisdic- 
tion of the house of commons, has been insisted upon 
with considerable heat, and supported by great learn- 
ing and ability. The cases to which we have referred 
the reader in the last note will, we trust, satisfy him 
upon 'this point; but there are son^e questions which 
they leave still unexplained, and, though not immedi- 
ately in the course of our inquiry, we shall avail our- 
selves of this opportunity to examine them. 

W. Williamt, 1575; ArtbarHall, 1580. Vide Sir Simon d' Ewm's Jour- 
mUp 298. In l601, Hmry Dms was taken into cuatody for a libeL Bryta 
Tooke committed for contempt of language. In ]d28» Al^ne committed 
for a contempt and libel. It is unnecessary to collect cases on this 
bead. They are to be found methodically arranged in a pamphlet on tba 
Jurisdiction of the House of Commons, by W. W. Wynne, Esq. M. P. pub- 
lished by Budd, 1810; and a treatise on the ** Law and Usage of Parlift- 
ment, in Cases of Privilege and Contempt,** by the author of the present 
work, published in 1810, by Reed. See likewise the case of the Etarl of 
Shaftiibwyp 1 Mod, 144, which was a commitment by the HouKe of Lords. 
The Earl sued out a writ of habeas corpus, but the Court of King's Bench 
reAised to bail him, acquiescing in the constitutional power of parliament 
to punish propriojure for the offence wherewith he was charged. Since the 
Revolution, see the the cases of Ji^ and Tophmn, I Will, and Mary, 1689; 
State Trials, Vol. 8; AMy md Whiie^ Lord Raymond, voL 2, 9S8; PtOy 
ond otker$p Lord Raymond, same volume: the case of the Honourable 
Alexander Mwrrmf^ 24 Geo. IL ; 1 Wilson, 299; the King v. Owen^ 25 Geo. 
XL 1752, K. B. ; the case otBnue Croihy, 1771 ; the case of Flower, on a 
commitment by the House of Lords for a libel, 8 T.R. 314. The reader 
is likewise referred for a more full and comprehensive developement of thk 
subject to the great case of Sir Francis Burdett v. the Speaker of ike House 
cf Commons {Abbot), uid the Same v. Earl Moira; proceedings which 
grew out of the commitment, by the House of Commons, of J. G. Jones» 
for a libel upon one of its members, and reflections on the house, in shut- 
ting its gallery to the reporten tor newsptpers. See 14 Easfs Rep. p. I. 
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It is the object of the present chapter to reduce such 
cases of privilege of parliament as have occurred, 
within some system ; to form them upon legal grounds, 
into a kind of theory, which may comprehend their 
general reason; and, by analogy with more known 
principles, expound and determine their rules, excep- 
tions, and consequences. 

Having now therefore taken a cursory view of the 
jurisdiction of parliament, in cases of libel, and having 
marked the compass of privilege which both houses 
have immemorially claimed, and which the courts of 
law, when brought before them, have recognised, it 
now remains to be considered, how far the jurisdiction 
of the houses of parliament is independent and per 9e; 
and thereby excludes the controul and cognisance of 
the King's courts. 

This independent jurisdiction, as far as relates to the 
question before us, is claimed and exercised on parlia- 
mentary commitments for contempt and breach of pri- 
vilege, in the nature of lib^l ; the parliament claiming 
the right of commitment as grounded in necessity, and 
an exemption from controul and supervision, or, in 
other words, an independency of jurisdiction, as ground- 
ed on its supremacy. 

The independency of the king^s courts, with respect 
to each other, in commitments for contempt, is ground- 
ed upon the inconveniency of the jarring and opposi- 
tion of courts of equal rank. The independency of th0 
jurisdiction of parliament is grounded, a fortiori^ on a 
similar reason, and upon the inconvenience and inde* 
cency that the acts of a supreme tribimal should be 
canvassed and controuled by an inferior one. 
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Let us look to the objections to this doctrine, which 
have been summed up in a syllogism. 

The right claimed by the house of commons (we are 
not now speaking of the other branch of the legislature, 
the house of lords), to imprison for breach of privil^e 
and contempt, exclusive of any controul, or interference 
of the courts, can be claimed only by virtue of some 
positive law or custom. 

Now there is no such positive law or custom.— firg^o 
— there is no legal ground for their claim. 

To this it may be briefly answered, — 1st, That the 
house of commons have this jurisdiction from posi- 
tive law, — ^2dly, That tliey have it by custom, — and, 
ddly. What is stronger than either, and what super- 
cedes and supplies them both, the house have it from 
necessity ; from the very nature and elements of their 
-constitution as a supreme court. 

1st, The parliament lunre this exclusive jurisdiction 
by positive law— -t . e. by statute declaring and recog- 
nising their privileges, and by the judgment of the 
courts interpreting common law, and thereby render- 
ing it express. 

By the statute 4 H. VIII. cap. 8. it was enacted and 
declared, that all accusements, condemnations, execu- 
tions, fines, amerciaments, punishments, corrections, 
xrharges, and impositions, at any time from henceforth 
to be put or had upon any member, either of that pre- 
sent parliament, or at any parliament after that ate to 
be holden, for any bill, speaking, reasoning, declaring of 
any matter or matters concerning the parliament to be 
commenced or treated of, beutterly void and of none effect. 

Lord Hale's observation upon this clause is: — The 
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act Of 4 H. VIII. 18 declaratory of the ancient law and 
custom of parliament . — The last clause is genial, — 
that is, enacts and decJarcB the general independence 
of parliament^ and of either hoii8e> of all other courts 
whatever. 

Again to the same point, the following is a passage 
from Lord Hale's Jurisdiction of Paiiiament, and 
which, having been repeatedly cited by the King^s 
courts, is now received as declared law, and an admitted 
rule of judgment,— in other words, as express common 
law. 

^ Every court of juistice has laws and customs for its 
direction ; some by the common law, some by the civil 
or canon law, some by particular custcmis. So, the high 
court of parliament, suis propriis legibus et consuetu- 
dinibus sobsistit* — Now it is Lex et consuetudo par- 
liamenti, that all weighty matters arising in parlia- 
ment, concerning the peers or commons in parliament, 
should be discussed, determined, and adjudged by the 
court of parliament, and not by any other law used in 
any inferior court — which was so declared to be con- 
cerning the peers of the realm by the King and the, 
lords; pari ratione for the commons, fbi* any thing 
done or moved in the house of commons; and the 
rather, for fdut by another law and custom of parlia- 
ment, the King cannot take notice of any thing said or 
done in the house of commons, but by report of the. 
house of commons, and every member in parliament 
has a judicial place and can be no witness. And this is> 
the reason that judges ought not to give an opinion of 
matter of parliament, because it is not to be decided 
by the common law, but secundum legem et consuetn- 
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any court, punishable by that court, must be punished 
in the same court, or in some higher, and the court of 
parliament has no higher," Vide Hale^s Jur. of Par- 
liament. 

Again, " The lords in their house have power of 
judicature, and the commons in their house have like* 
wise power of judicature.'^ Vide Plac. Par. 33 Ed- 
ward, 1 Rot. 33- 

Again, '^ The house of conmions.is a distinct court." 

And again, ^' Though the pariiament err in grant- 
ing any process, which it ought not, yet this is not 
reversible in any other court, nor any fault of the she* 
riff in executing it.*' 

S. These examples and opinions we have produced 
to prove, that the parliament, and either house (for 
wherever the common name is used, both or either are 
intended), have this independent jurisdiction by law. — 
The same examples might suffice to prove that they 
possess it by custom. — For we see the lex et consue- 
tudo parliamenti invariably joined together in all our 
law books, and, by this name, the independency of their 
jurisdiction is asserted to be both in law and in cus- 
tom. It is in law for the reason and from the prece- 
dents above referred to ; and it is in custom, because 
the common law, which is custom itself, invariably 
recognises it. It recognises it, moreover, in all the 
ways by which it can legally recognise any thing : it 
recognises it positively by certain express judgments 
of courts, and by the language of the law books 
received and cited as law ; and it recognises it nega- 
tively, inasmuch as it never acts against it. What 
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would any mad require to constitute a custom, but a 
positive and unbroken recognition of it as a custom by 
the source of all custom^ the common law -, a recogm^^ 
tion — coeval with the first knowledge, acquaintuice 
and society, which the courts and the chambers of par- 
liament had with each other. 

Care must be taken not to confound two kinds of 
custom, legal custom and parliamentary custom — l^al 
custom has been defined by statutes, and is limited 
within a certain compass of time;— parliamentary cus- 
tom is to be sK>ught and to be found only in the records 
and journals of parliament, and nothing can be averred 
against it, if it be found there. The record is necessa^ 
rily the evidence of itself— the thing itself is of neces- 
sity a stronger evidence of its own existence than any 
presumption firom prescription — and that surely may 
be reasonably considered as the custom of any court or 
body (or, in other words, *ias a necessary part or ele- 
ment of it), the reason of which may not appear, but is 
inferred from its long co-existence with the thing to 
which it is annexed, and which is coeval with the thing 
itself. Moreover, as the lex et consuetudo parliament! 
are only to be judged by themselves, they are neces- 
sarily exempt from what the law requires as the legal 
constituents of its own customs. 

There is much controversy as to the antiquity of the 
house of coibmons. Prynne and Selden are of opi- 
nion, that the bouse of commons is not visible in our 
history as a portion of the parliament until about the 
conclusion of the reign of Henry the Third, and after 
the battle of Evesham. Petyt, on the contrary, in his 
celebrated argument on the ancient ri^ts of the com- 
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mons, seems to prove^ that they began long before this 
time; and Sir R. Atkins, in his tracts on parliament, 
strengthens the arguments of Petyt by charters and 
records, carrying up the existence of the commons, as 
a part of parliament, to a date much anterior to the 
Norman Conquest. It is of little consequence to the 
question before us which of these opinions we may 
prefer. If the house did not exist in its present per- 
fect form, a co-ordinate part of parliament, and an 
associate of the house of lords, a distinct but equal 
branch of the legislature, before the battle of Evesham, 
it is still certain that the people existed, and that the 
legislative power, claimed and exercised by the free- 
holders in some shape or other, was at the least as ex- 
tensive as at present. At all events, the house of 
lords, the Magnum Cotufilium Domini Regis, existed ; 
and this is enough for our purpose, inasmuch as, what- 
ever right is claimed by the house of lords in virtue of 
its parliamentary character, in cases of privilege and 
contempt, ihust of necessity belong to the house of 
commons by the same right and title. 

Parliament is to be considered as one body, consist- 
ing of lords and commons; granting, therefore, that 
before the formal junction of the lords and commons in 
the great council of the kingdom, the commons bad no 
corporate parliamentary existence, it must still be ad- 
mitted, that, upon the event of this conjunction, this 
confluence of the two streams, they became one and 
indivisible in their rights and functions. The lords 
communicated to the conmions all the rights and qua- 
lities of their parliamentary nature, and they gained 
them by adoption, if not by birth. 
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Bj a kind of lex po$t liminia they succeeded to a 
stock and fund, as if they had enjoyed and possessed it 
by an original right. When the house of commons 
became an adopted, received, and acknowledged mem- 
ber of the Magnum Concilium^ or parliament, they 
necessarily became invested with all the rights and pri- 
vileges of the body to which they were appended as a 
member. They were not tenants in severalty ; they 
were joint tenants. Each house or chamber had not 
merely its own peculiar i^are, but an entire and undi- 
vided right in the whole. To say all in a word, they 
became the mere ballotted members, as it were, into a 
corporation which existed l6ng before them ; the cha- 
racter, rights, and privileges of this corporation existed 
time out of mind; they were inherent in, and append- 
ed to its nature, and descended upon all its parts as 
soon as they came into existence. The chamber of 
parliament, called the commons, might not exist 
until Henry III. or Richard ; but the grand corpora.- 
tion of the parliament commenced with the monarchy, 
and necessarily communicated its own nature and 
rights to whatever it admitted as parts of itself. It 
seems needless to insist on this head; but if parliament 
were to appoint a commission of its own members for a 
certain purpose during the sessions, there cannot be a 
doubt but that such committee, quatams ad rem com-^ 
missij would have all the character and powers of par- 
liament ; the right of punishing for contumacy, and 
committing for contempt. 

The privileges of the house of commons are not 
claimed as a custom from so recent a date as that of 
the visible body of the house appearing at Winchester 

X 2 



Digitized by 



Google 



140 

or Westminster, but they are daimed by a custom neoes- 
sarily as ancient as parliament itself; as ancient as &e 
Magnum Concilium of William the First, and the Wit- 
tenagemote of Alfred; as a right of reason, and a privi- 
lege of necessity. 

Legal custom is one thing — paiiiamentary custom is 
another, — and they are to be sought in diffisrent {daces : 
one in universal usage, the other in the r^lls of par* 
liament. It is not pleadable against a parliamentaiy 
custom that it has existed since Kichard I» If the cus- 
tom exist in the records, and is there acknowledged as 
a custom, there is an end of it. Whatever is parlia- 
mentary must be tried by itself. Journal must be 
opposed to journal, and resolutions, votes, and orders, 
to each other. The question is not, how you choose to 
interpret them, but what they intended themselves. 

Let us now consider cursorily some of the objections 
to conunitments hy either house of parliament for con- 
tempts. 

This jurisdiction, it is said, is contrary to that clause of 
Magna Charta^ that no one shall be otherwise imprison- 
ed than /^r/€g*et»/^rr<e^/jW/dii9iij9arittii»xia>n^m. Why 
so ? Why is not the right of punishing for contempts 
a part of the lex terrae ^ The other courts have always 
assumed it as such, and exercise it as such ; and why 
should the high court of parliament, or any chamber 
of the high court of parliament, when acting as a 
court, whether in council, inquiry, or judgment, be ex- 
cluded from what is granted to the lowest ? Parliar 
ment, moreover, as a corporation, was surely coeval 
with Magna Charta^ and therefore, whatever naturally 
belonged to it, must be, impliedly at least, conceived in 
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the term if;r terrm. By the lex terwe nothing more - 
coiUd be intended thgn the whole body of the common 
laW| and of the process of the common law. If con- 
tempts, therefwe, belonged to the common law, and 
they must have belonged to it;, they were necessarily 
included within this general term. 

In comi^enting itpon the$e worda, legem teirrm et ju* 
dichm parktfA, maay law writers have considered them 
as alternatives of eaeh other, and in this sense have in* 
eluded contempts in the legem terree, and assigned 
trials by jury to the other. This seems an unnecessary 
nicety ; — the conjunction is a copulative ; and such a 
distinction of meaning did certainly not suit the know- 
ledge and character of the era of Magna Charta. It is 
sufficient to translate legem terrm by the words com^ 
naoo law, and then to understand by that common law 
whatever the common hw necessarily and notoriously 
comprehesids, whether trial by jury or summary process. 
This summary process is the self-^lefence of courts, and 
therefore, not to argue a point which in the very pro- 
position is clearer than any argument can make it, 
every court must have it ; and have it by a stronger 
authority than that of any positive enactment what- 
ever : by the right of reason, and the supremacy, whe- 
ther to make or dissolve, of necessity. 

A second ob(}ectton is, that the house of commons is 
no court of record, and therefore has no right to fine or 
inaprison for libel. To this ^e might briefly answer, that 
this is a maxim of law, and not of parliament. It is 
necessary thai courts should have a certain dignity, 
c^mracter, and presumed knowledge, to be intrusted 
with this power over the person of the subject, and the 
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* judges have assumed this circumstance of their being a 
court of record as the qualification to which they give 
that power ; such qualification justifying a reasonable 
presumption that such courts have the required dignity 
and knowledge^ Now, who will say that a court of 
parliament is not within the'reason of the rule, even if 
not within the letter ? And as common law is a thing 
of reason, and, not like penal statutes, a thing of letters 
and syllables, that therefore the parliament, even by- 
common law, would be admitted to have the power in 
question ? 

In questions of this kind, however, there is usually a 
threefold argument ; — one from reascm, one firom fact, 
and one from authority. None of these is here wanting. 
We have shewn the reason 5 — the following is the fiact : — 

It is not necessary to the summary power of com- 
mitment that the courts should be courts of record. 
All courts require the right and power of self-defence, 
and therefore all legal courts have it. 

The admiralty courts have it. 

The ecclesiastical courts have it. 

A police-office has it. 

A single magistrate has it; 

So much for the argument of fact. 

Now as to authority.— The house of commons is a 
comt of judicature, and a court of record.— Se^ 4 Inst. 

In the statement of the privileges of the house of 
commons, drawn up by a select committee, viz. Sir 
Francis Bacon, Sir £dward Sandys, and others, and 
presented as an address to King James I. is the foUoi*^- 
ing claim and assertion : — 
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>^ Concerning the ancient rights of the subjects of 
this reabn> chiefly consisting in the privileges of this 
house of parliament, the misinformation openly deli* 
vered to your Majesty has been in three things : — 

*i 1, That we hold not our privileges of right, but of 
grace, only renewed every parliament by way of dona- 
tive upon petition, and so to be limited. 

** 2. That we are no court of record, but that our 
proceedings here are only acts and memorials, and 
that attendance on us with the records is courtesy not 
duty. 

*^ 3. That the examination of the return of writs for 
knights and burgesses is without our compass, and due 
to the chancery. 

'^ Against which assertions tending directly and appa- 
rently to the utter overthrow of the very fundamental 
privileges of our house, and therein of the rights and 
libeities of the whole commons of your realm of £ng- 
I land, which they and their ancestors from time imme- 
morial have undoubtedly enjoyed under your Majesty's 
most noble progenitors, — 

^' We the knights, citizens, and burgesses of the 
house of commons assembled in parliament, and in the 
name of the whole commons of the realm of England, 
with uniform consent for ourselves and our posterities, 
do expressly protest, as being derogatory in the highest 
degree to the true dignity, liberty, and authority of 
your Majesty's high court of parliament, and conse- 
quently to the right of all your Majesty^s said subjects, 
and the whole body of this your kingdom ; and we 
desire that this our protestation may be recorded to all 
posterity. 
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" And contrariwise, with all humble end due respect 
to your Mieyeitty,^ against those misinformatilms, we 
most truly avouch, that our pririleges and liberties are 
our right and due inheritance, no less than our very 
lands and goods ; and that they cannot be withheld 
from us, denied, or impaired, but with apparent wrong 
to the whole state of the realm. 

" And that our making request on the entrance of 
parliament to ei^oy our privileges, is an act only of 
manners, and doth weaken our rights no more thin 
our serving the King for our lands by petition, which 
form, though new and more decent than the old one1>y 
precipe y yet the subject^s right is no less now than of old. 

We avouch also, that our house is a court of record, 
and 80 ever esteemed, and that there is not the highest 
standing court in the land that ought to enter into 
competition, either for dignity or authority, with the 
high court of parliament, which may give laws to other 
courts, but from other courts receive neither laws nor 
orders." — Vide Hal^s Jurisdiction ofParL 

It is another objection against die process of the 
house, when it assumes to punish for libels, or other 
kinds of contempts; that it neglects those formalities 
which are observed in common law ;-^for example, that 
it does not proceedon the oath of witnessea, and on the 
legal rules of trial, but upon summary information, and 
the confession of the party. The weight which is arone- 
ously given to these objections is founded on the same 
wrong conception and coniiision c^two distinct things. 
The jurisdiction of parliament, like all rights and juris* 
dictions founded on necessity, and therefore left open 
by law, is a kind of equity or general reason, which is 
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abtolfed fi>om the rules of law by the oondition of its 
nature, which^ not being bom of law, does not proceed 
by kw, but, being borti of reason^ proceeds by reason* 
Of the ruled of law some are merely positive, which 
are only oUlgatory because they are tomitaanded by 
law. Others a^e the rules of natural equity, as a(k>pt- 
ed and coftfinned by the |>if2k^tice of the courts, llie 
rules of trial, the oathd <^f ititnesi^s, and all the ordi- 
nary forms and ceremonial of courts 6f justice, are 
l^lerdy tK>siti1re and arbitrary j^^their obligation does 
not extend beyond their own court and tribunal ;— K)ne 
court fnay have one fbtih of process, aiiothe^ cdurt may 
have aqother^ It is a principle of natuf'al law that 
these forms should be such as should sectf re the end cf 
natural justice; but it leaves U) tifery ^oUtti aid t6 
every countfy, to give to thes6 fonn^ What iH^is^ they 
please, and, amongst many of a siri^ilar nature and 
equivalent efi&cacy, to make a discretionary selection. 
Hence one court proceeds by oaths of witnesses — ano* 
ther by wager of law j— one, est manifesta-re, by the 
evidence of the bvert act itself; — another by legal 
proofs and presumptions, — 'by the pit>of of the fitdt, and 
by the legal designation ai the guilty pwrty. 

The forms of courts, the rules of evidence and trial, 
are the securities which the law takes against the dis** 
cretion of any individual judge, biit are these forms 
equally necessary when the law acts by its own arm, 
and as it were in its own person ? Can the legislature, 
or any integral member of the legislature, at once a 
part and a whole, like the arm of the body, be jealous 
of itself, and admit that distrust of its own justice, as to 
put itself under those fetters with which it has invested 



Digitized by 



Google 



146 

and restrained all inferior courts ? All such supreme 
jurisdictions sit by their own authority, and act upon 
their own reason ;— their patent is itf themselves; — 
their rule of court is in their own judgment ; — they are 
not a legal, but a natural tribunal ; — ^they are not bound 
by rules of law, which may or may not require certain 
oaths and process, but they are bound by natural equity, 
which varies its process and its forms according to the 
reason of the case. 

The house of commons, it is said, oannot examine 
on oath. Why so ? The house of commons .can exa- 
mine on oath, and almost daily does examine on oath > 
— it exapiines on oath in election cases ; — it examines 
on oath on committees of various kinds. Wh^^ the 
house does not examine on oath, it is not from defect 
of light and power, bujt because it has not used itself so 
to do. The matters which come before it are seldom 
of a nature in which oaths are required ; — ^they have 
seldom any matters of trial properly so called. In all 
cases of privilege, they have only to decide ex mam- 
fe$tarr€. The contempt stares them in the face ; — ^the 
author of it is designated in the act itself ; the house 
have to adjudicate, ^d not to try ; to give judgment, 
and not to hear evidence ; what is said is not a defence, 
but a supplication to the mercy of the court. The pri- 
soner is calli&d upon — not to contradict the evidence^ 
Jbr that is past — but to answer the question, what have 
you got to say why sentence should not be passed ? 
Hence the manner in which the house receives these 
appeals ; that is, without answer on its part, inasmuch 
as they are appeals to clemency, and rarely defences 
against the evidence. - 



Digitized by 



Google 



U7 

The objection against their warrants, in case of com- 
mitment for libels, and other kinds of contempts, as being 
misealed, isof the same nature as that against the process, 
and might be passed over with the same general answer; 
that the parliament, and every branch of it, is a su- 
preme and not a subordinate tribunal ; — that they are 
bound by the rules of natural equity, and not by those 
of law, and that natural equity has no positive rules or 
determinate process ; that she is fixed and invariable 
only in her ends, but that the whole armoury of reason 
is amongst her means ; the staff, the sword, the rod, 
and the mace — ^the oath, tlie affirmation, the honour, 
and the mere word, without the solemnity of formally 
afflrming. The rules of the courts are what the courts 
have imposed upon themselves. Surely these inferior 
courts had no right to impose the same rules on the 
high court of parliament, or any one of the chambers 
of this high court. Is it not almost as absurd to argue 
"" this objection as to urge it ? — The process of the infe- 
rior courts belongs to themselves, and extends no fur- 
ther 5 it is their law, because it is their usage, and their 
self-imposition. It is neither the usage of parliament, 
nor have they self-imposed it ; they have another usage^ 
and another self-imposed rule ; — ^they have a warrant of 
their own, trial of their own, and execution of theirown. 
The parliamentary warrants, moreover, are not with- 
in the reason according to which the legal warrants are 
required to be sealed. The magistrate is required to 
seal his warrant for two reasons — in the first place to 
authenticate his act to another officer who is required 
to act upon it — and in the next place, that in the event 
of any illegality or oppression he may be called to an<* 
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swer for it, and insftently wnvicted oa hb record ; or, 
in legal language, be estii^pped from denying it, or re^ 
quiring further pioof of what be is alleged to have done. 
The law, hating litigation or delay of justice, whenever it 
acts by itself, always acts to the purpose, and takesa deed 
er record, an instrument, or an authoxity, that nothing 
w«y be averred ?^ainst it. The magistrate or court 
is thus rendered in»mediatdiy amenable ficur its act. But 
the house of commons being in it? nature amenable to 
DO one, and all its aots being acts of notoriety, m facie 
fattiospopulique^ the sealing of their warrants is necessary 
for neither of the above purposes. In the case of the 
abuse of the house, the subject has no legal remecfy, 
because the abuse is deemed impossible, and the eoA 
i^t being requited, the m^tns (the sealii^ of the war-? 
r^t) are not given ; — and with respect to the officer, 
he is o;ffici9lly in attendance, and receives the warrant 
ex manu W mawm. 

We have considered, in another place, the objection, 
t^ a pairty, punished by pailiaPte«t for contempt, 
qiay be likewise punished at common law, and thus 
re^ve double niea^ure for the same oflSmoe. Parlia* 
ment may punish the contempt ; the connsM^n law pi»i 
nishes the breach of the peace. The offence has two 
distinct paits or points; it wounds twoi distinct inte^ 
rests; tli^ parliament cujes one — the oommoa law the 
other. Every o£|ence consists of so many parts aa ils 
injury has objects.; and every distinct injury requires 
its distinct satisf^tion. 

The oSenaes, moreover, punished l^ parhament as 
parj^am^ntairy, ai;e not generallyi» quatemts their pariia* 
OAWtaiy nature, puni^bleebeiwl^i-e. Tlie contempts 
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against any court are only punishable either in thaf 
court, or in some higher court; and many of the con- 
tempts are only punishable in the court itself which is 
the object of them. This is peculiarly the case in par- 
liamentary contempts — the ordinary courts take no cog- 
nisance of these contempts, because they know not 
what Ihey are ; — they depend upon the orders, the reso- 
lutions^ &c. of the house, of which the courts have no 
legal knowledge and certainty. There are certainly 
some offences against parliament which are at the same 
time offences against common law, and here both 
law and parliament, as above said, will have their dis- 
tinct satisfactions, or either may refer its vengeance 
to the other. But where the contempt is merely par- 
liamentary — such as the non-attendance of a member 
—contumacy of a parole witness at the bar of the house 
— there is no concurrence of jurisdiction, because no 
concurrence of injury. 

With respect to the peculiar nature of parliamentary 
cmnmitments, it may be observed, that arrests by com- 
mand, ore tenusj without writing, are not unknown to 
the common law, and in contempts are very frequent. 
The Chief Justice, or other Justices of the King's 
Bench, may command, ore tanis^ the marshal or any 
of his deputies to arrest any person, and such com- 
mand is a good justification in false imprisonment, al- 
^ough there be neither seal nor writing, and although 
no cause be expressed in the commitment. The legal 
reason with respect to the Chief Justice or judge is, that 
the law will not presume any ignorance of his duty 
or abuse of it in so high an officer; and with respect 
to the marshal or his deputy, the conmiand is a matter 
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df notoriety^ and impossible to be assumed or pretend- 
ed, so as to serve as a cover for violence. The two 
reasons of writing and sealing failing, the person 
of the judge being certified in the very act, so as to 
designate him as the author of it, and the officer receir- 
ing the command ore tenus^ the law does not extend its 
demands, where they are so evidently unnecessary. 

With respect to the alleged uncertainty of the privi- 
leges of parliament, we find the whole race of eminent 
lawyers, firom Sir Edward Coke to Blackstone, concur- 
ring in one opinion, that the law of parliament, as a kind 
of general equity, is fcom its nature undefinable, and, like 
equity, would lose its effect and utility, if restricted 
within any letter whateVen — The natural use of it is to 
meet cases which are of themselves, necessarily, out of 
the possibility of definition ; and the attempt to define 
which would be to reduce law itself to uncertainty. — 
A general law is as unnatural as a rigid equity — ^What- 
ever, from its nature, must be adminstered by discre- 
tion is necessarily extra regulum; or to use a legal 
phrase, equity cannot be ruled, and discretion is no 
longer such, than, whilst under the ordinary obligations 
it is lefl arbitrary. — If any number of rules were laid 
down, how easy would it be, by the addition of extra- 
neous circumstances, to take every future case out of 
the compass of such rules. — Privilege therefore may be 
allowed to shift, and to assume any shape, according 
as the accidents of the times, and the exertions of its 
natural enemies, prerogative and popular licentious- 
ness, may require. — To refer privilege to its precedents 
and adjudic9.ted cases, is to confound things which are 
different in their nature; to throw equity into the 
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chains of law^ and to confine reason, when operate 
ing upon general principles and in the wide circle of 
human affiiirs, within those rules which have been as- 
signed to it, with a wise jealousy, in cases of property 
and merely civil concerns. 

This arbitrariness and uncertainty are the defensive 
discretions and uncertainties of liberty. — It is a species 
of independence and loose power which the people 
through their representatives have reserved to them- 
selves ; which is left unassigned to any thing, that it may 
be fit for every thing; not a waste, but a kind of com- 
mon, which is always at hand for public use, without 
interfering with private appropriation or established 
boundaries. 

Having now, as we hope, in some degree, executed 
the purposes with which we set out, — ^that is, endea- 
voured to establish a certain principle and system which 
might comprehend contempts, — and having produced 
examples of the several parts of this doctrine, — and in 
the next place, having cursorily noticed all the objec- 
tions which feD in our way, we shall briefly take leave 
of the subject, by expressing our hopes, that nothing 
will at any time, or in any event, sever the union 
of the parliament and the people, — that uniolni, 
without which parliament must lose its power, and 
the people their protection; — without which, par- 
liament, compelled to seek shelter from the throne, 
must become, in its own defence, an aristocracy, in- 
stead of the council of a free nation ; and without which 
the people, on their parts, must shortly give that submis- 
sion to the throne, which they refuge to give to their 
own representatives. — ^The privileges of the parliament 
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we the privileges of the people.-**^They are claiined and 
maintained by parliament as the defence of popular 
rights, and our common liberty. — ^They arrert the 
course of prerogative, as well as that of popular lioea^ 
tiousness. — Whence is it but by privilege that the parlia- 
ment can freely debate and fearlessly decide ; that no- 
thing can be introduced to bias or overawe them; that 
the kingj as in the times of Henry V III. and Elizabeth, 
can no longer tell tihem not to trouble themselves with 
affairs of state, and, as in the reign of Charles, cannot 
enter and demand the person of an obnoxious member. 
— ^These are all indeed rights, but their defence is in 
privilege ; in that summary power which repels and 
punishes in the instant. — ^No spectacle can bemore mon^ 
strous, than when in a popular government tiie people 
rise against themselves, and under the impulse of a blind 
fiiry, assist to demolish their best bulwarks-^that mat- 
ted and laboriously*composed sea* wall, whidi the pa^ 
tience of ages has been raising and repairing against 
the encroachments of an elem^it as much to be dread* 
ed in its sap as in its assault. — Remove tiie controuls of 
power, and a generation wiU not pass away before it 
will enlarge its b6d. 
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CHAP. IX. 

OF LIBELS AGAINST COURTS OF JUSTICE. 



Contemptuous words or writings concerning 

Courts of Justice, or concerning parties engaged in 

causes therein, with a view of prejudicing judges or 

jurocs, have, in all periods of our law, been visited with 

exemplary punishment.. 

-As they obstruct the law, and corrupt the very 
fountains of justice, the wisdom of the constitution has 
enabled the Courts, who are the subjects of such- 
scandal, with a view to protect themselves and their 
suitors, to proceed immediately against the offenders 
by the summary remedy of aa attachment. 

There are, however, several instances of indictments 
and information for this species of libel -, indeed, one of 
the earliest cases of libel was ai^ ^ indictment fot an of- 
fence of this kind. 

* Contempts of court,** says Hawkins, PI. Cr. Vol* 11. 5238, " ace amongst 
the most remarkable instances of contempt** 

John de Northampton, an attorney of Hie King^s Bench, wrote a letter 
to Robert de Ferrars, one of the king's council, importing, ** That neStber 
Sir William Scott, Chief Justice^ nor bis fellows the king's justices, nor 
tbeir clerks, any great thing would do by commandment of our s o ve r ei gn 
lord tiie king, nor of queen Philippa in that place, more than any other of 
the Feafan ^ which said John being called, confessed the said letter by him 
to be written with his own proper hand. The jadgment of the Court was, 
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The nature of contempts has been explained in the 
preceding chapter, but as they are committed against 
Courts of Justice^ and involved in the general offence 
of libel and slander, it is necessary to be more par- 
ticular. 

There are different sorts of contempt— one kind of 
contempt is scandalising the Court itself — the second 
species of contempt is the calumniation of the parties 
who are concerned in causes before the Court — the 
.third, is prejudicing mankind against persons before the^ 
cause is heard. This is the most aggravated of its kind 
and dangerous in its cpnsequences, as nothing can be 
more essential to the due administration of justice, than 
to keep its streams clear and pure, and to provide that 
persons should proceed with safety to themselves and 
their characters. 

The original of commitment for contempts of court 
is derived from the statute Weslm. 2. cap. 39. It seems 
indeed to flow as an easy corollary from the power given 
to the sheriff by that statute to imprison such as resisted 
process, that the judges who awarded that process must 
have the same authority to vindicate it. 

It is therefore a nile, founded on the reason of the 

* 

common law. that dl contempts to the process of the 
Court, to its judges, juries, ojfficers, and ministers, when 

«* And because Uie afbrettid John haUi coDfetaed the aforesaid letter to have 
beeo by hkn written lo Robert de Fenran, one of the king*s privy council, 
which letter is not true : by colour whereof the lord the king may be ofiend- 
ed with the court and his juaticett on that account* and which i^ipuld tend 
to the di^race of the justices and the court ; therefore the same John n 
committed to the marshal, and afterwards to find six securities for his good 
behaviour.** Mich. Term, 18 Edw. III. 1344, 3 Inst 174. The IRngf v. 
KorUumpt9Tu 
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acting ia the^iie discharge of tiieir respective duties, 
whether sticU'ccWt^mpts be by direct obstruction, or 
coiisequ0i:rtiadly' j thdt is to say, whether they be by act or 
writing, arc punishable by the court itself, and may be 
abated ttutantery as nuisances to public justice, and 
subject the party so offending to fine and imprisonment. 

Notwithstanding the statute of Magna Charta, that 
none are to be imprisoned, nisi per legale judicium parium 
suorum, it is one part of the law of the land to commit 
for contempts, and confirmed by this statute. Gilb. 
Hist, of C. B. 20, 21.' 

Discoursing of libels of this kind, Hawkins observes, 
FL Cr. Vol. II. 230, " Where persons are punishable in 
the manner above mentioned (/. e. by attachment) for 
contemptuous words and writings concerning the court, 
— it seems needless to put any instances of this kind, 
which are generally so obvioua to common understand- 
ing', and therefore I shall only observe, — ^That sometimes 
attaachments have been granted for contemptuous words 
concerning the rules of court, without making any rule 
to shew cause why such attachments should not -be 
granted, because it would be vain to serve him with a 
second rule who despised the first.^' The doctrine of 
attachments for contempts has been objected to on 
some specious grounds, which it may be necessary 
to examine. 

It is said that the courts, in this right of summary 
commitment, claim to exercise a power which the con- 

^ An admirable expontion of the principlet upon which the courts of justice 
proceed in the punishment of contempts by attachment, is to be fbund in 
M Jadgments and Opinions of Lord Chief Justice Wilmot,** — The King v.. 
AJfHont p. 159* 

X 2 
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i^titutioh does not allow to the kiag«-*but unhappily for 
thiB argument, the king has thi9 right and power— all 
contempts are punished in this summary way in the 
king's name— <:ontempt8 of the court, contempts of the 
king's writs, contempts of the person and authority of 
the king, in his courts, judges, and process, are all pu- 
nished in the king's name. 

The objects of contempts and summary commitments 
are. courts and judicial persons— The king in bis [private 
individual person, is neither a court, nor a judgt— when 
he becomes such in the person of his judges and courts 
he becomes a legal object of contempts; and contempts 
against him are then punishable as contempts,—^', e. 
summariJy, by instantaneous repulse, and immediate 
defensive vindication. 

The king indeed does not himself commit, because 
the king does not act in his own person in the execu- 
tion of justice — but the offender is committed by his 
court, and for the offence against his justice and au- 
thority. 

Against what, for example, is the contempt consi* 
dared as directed ? It is punished as i^ainst the law 
and justice of the realm, and this law and jnstice are 
constitutionally regarded as embodied and represented 
in the person of the king ; all public justice being his 
right, as all public injury is his wrong — All contempts, 
therefore, of whatever kind, are against the king, and 
punishable only as against him — So absurd is it to allege, 
that the king has not this right. 

There are those who object to attachments as being 
contrary, in popular constitutions, to first prindples. 
To this it may briefly be replied, that they are the first 
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of all princif^, being founded on that which founds 
government and constitutes law. They are the principles 
ofself-Klefence; tfaeTindicationnotonlyoftheauthoritjr, 
but of the very power of acting in a conrt. It is in vkin 
that the law has the r^ht to act, if there be a power 
above the law which has a right to resist; the law would 
be then but the right of anarchy and the power of con- 
tention. Neither is it sufficient that the law should in 
this case remove the obstruction only. In no case what- 
ever of a criminal nature is it sufficient to get rid of the 
mere act. Penal law, and every thing which by its 
reason is within penal law, is always made up of two 
things ; satisfaction for the present act, and security 
for the future ; in other words, a remedy and a penalty. 

In the same manner, in all contempts, it is necessary 
to r^nove and to punish ; and, by the very nature of the 
thing, both are united in the remedy of the one ; the 
imprisonment of the person at once abates the €(Hiten^>t 
and punishes it. 

To return to precedents.^ The cases on this subject 
are not very numerous. They are suffiqient, however, 



• A liM pMUMiim • M»«nptpt«v im tke ibm of tn advertlieawiit, 
MtfactiMg.ootliepiocMdkifit •#« MWt •# jostioeb ii^ faitlie tengutge of 
IpffdC^iHirktr, •*AftqpMMlitotiio>ltttctortNMtioii, « tMftf lawSRBr. 
sblfl^ miiAacmileapt oToHivi.* Whu Ak^ iM^ C$fiHmptf p. ^iOtk Pi9ol r. 



A motKm w» imide ftgaintt fbe printers of certado newtpapen, (br the 
p u rpo se of committing them to the Fleet pritoo, on account of their having 
jmblMicda libel npoa lome tmtteei in thecbnrt of Chancery in a matter 
petidiiigt>eft>re the court ViThen the motion came on to be heard Jordcfaan- 
ceUor Hvdwicike obeerred, ^ Nothing is more incumbent upon courts of 
justice^ than to preserve their proceedings fW>m being misrepresented » nor 
Is there any tiring of more pemidons consequence* than to prgudioe the 
mioA at the pnbltc agarost persons conceretil as parties in causei^ before 
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to explain the ge&eral principles of the law, wkidi acts 
with ft cantien and moderation in all its meisores. The . 
digiaity of justice seems .to require that all its proceed- 
fngs, as far as is consistent with general and individual 
interest, should be public and iiotorious^ that its doors 
should be open not only to suitors^ but to thb public. 

the cause is faiHy heard. But; notwithstanding this should be a libel, 
yet, unless it is a contempt of the court, I have no cognisance of it: for 
Mrbether it be a libel against the pobKc, or private; pemooi^ the oaly.ine- 
thod is to proceed at law. 

His lordship then cited cases of a similar kind, upon which the court had 
animadverted, and proceeded as follows: — ** Tlie case of Raikes, the printer 
of the Gloiioester Journal, who pablisbed a libel in one of the journals 
against the commisioners for charitable uses at Burford, caUing his adver- 
tisement a Hue and Cry after a Commission of Charitable Uses, was of the 
same kind as this, and the court in that case committed him.** 
. ^ There are several other cases of this kind ; one strong instance, where 
there was nothing reflecting upon the court, in the ^:aae of captain Perry, who 
printed his brief before the cause came on; the otfence did not consist in 
the printing, for any man may give a printed brief, as well as a written one 
to counsel} but the contempt of this court* was pr^udicing the world with 
regard to the merits of the cause before it was heard. Upon tN whole» 
there is no doubt but this is a contempt** 

There is one useful observation made by this excellent judge iu the case 
now before us^ which ought not to be omitted here, though it befongs to 
another part of this treatise. ** With regard to Mrs. Read (one of the de- 
fendants) the publisher of th« St Jaaieft*s £«e»iBg . Post* by way. t>f alle- 
viation it is said,, that she did not kaow the uatore of tbe paper;, and that 
printing papers and pamphlets is a trade by whkh she gets, her livelihood. 
But though it is true this ism tvade, yet thty mutt take care to doit with 
prudence and caution ; for if they print any thing that is libeUooi, it is do 
excuse to say, that the printer had po knowledge of the contents, and was en» 
tirely ignorant of its being Hbellous; aad so is the rule of law, and 1 will 
always adhere to the strict rule of law in . these cases," 2 Atkins, 469. 

A memorable instance of the exercise of this summary jurisdiction of the 
court of Common Pleas, for a libel, in , contempt of its proceedinga^ may be 
here mentioned. 

Lieutenant Frye, of the marines, in the year 1743, was sentenced to fif- 
teen years imprisonment by a court-martial. For tliis most iniquitous 
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It is undoubtedly within the natural compass of the 
liberty of the pre&Sj to discuss, in a decent and tempe« 
rate manner^, the decisions and judgments of a court of 
justice ; to suggest ev^n error, and, provided it be 
done in the language, and with the views, of fair criti- 
. cism, to censure what 'is apparently wrong ; but,«with 
this limitation, that no false or dishonest motives be 
assigned to any party.' 

Any public reflection on the administration of ji^stice 
is unquestionably libellous.^ 

senteoce, he brougHt aa action against the president of the court-martialf 
and recovered 10002. damages. In pursuance of what fell from the judge 
who tried the caUfl^ the phuntifir commenced actions against the other 
members of the court*martial who had passed the sentence, and they were 
arrested by capmh at the breaking up of the court-martial against admiral 
Lestockt of ^i^hich they had also been members. This court-martial took 
upon itself to pass some resdutwns reflecting on Sir John Willes, chief 
justice of the court of Common Pleas^ which were laid before the king. 
Upon tbis» the chief justice caused every Ukember of the coi)rt to be taken 
into custody, and was prooeediog to assert and maintaitt the authority of 
his office, when a written, and contrite submiiaion, signed by all the vaexxk* 
bers of the court, stayed the progress of justi^ie. The submission, trans- 
mitted to the lord chief justice^ was ordered to be read in open court, and 
to be registered fn the remembrancers oJBcei and it also appears ia the 
JLoodon Gazette of 15th November, 1746, " A nicnional (as ob&erved by 
the lord chief justice) to the present and futare ages, that whoever set 
themaelves up in opposition to the taws, or thinL themselvei above the 
Uiw, will, in the end, find tbetiiaelves mistakea"— C* PI MS, 17I3< 

*" See 1 Cmnp. N. P. R 359, in which the above proposition seems to be 
ratified in its full extent by GniM^ justice, in Th^King v. IFilTtf and ano- 
iker, of which case we shall speak in a lollowing page. 

<* Aa ^here one Hurry, having been maliciously prosecuted fdr perjury 
by the defendant, and acquitted; and after having recovered large damages, 
Ibr the ntalicious prosecution, from one Watson,—- the corporation of Nor- 
wich, of «which he was a member, made an wrd^r in their hookB^ voting him 
2,8001. in conskleration of ' fhe verdict against fafm, And declaring it was 
done in conslderatioin of his havlng-been actuated 1^ motives of (lublic jus- 
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A fair, plain, aod honest account ^ die proceedings 
of a oomt, is not a libel ; but a paititl and dishonest 
account, containing reflections upon the parties, which 
fyrm no part of the sukgeot matter before the court, is 
a Iibel» and cannot be justified. Upon this species of 
defimation we shall lu^e to observe in a subseqfue n 
diapter*. 

tic^ and ibr pretenring Uie rights of the corporation, and iopportiog the 
honour and credit of the ddefmagiftrate. The court of K. B. held this to 
be a libel on thfir proceedings and the adnmlatration of JmUcc^ and made 
a rale absolute for an information against the defendants. In this case 
Suller, justice, observed, ^ nothing can be of grsster haportaace to tiie 
welfiire of the public, than to put a slop to the animadversions and cen- 
sures which are no frequently made upon oevirts of justfae in this coontiy. 
They can beof nosertice^ and may be s tt snde d wkh the most misehievoos 
coosequeuces. Cases may happen, Ui whkfa the judge and jury may be 
mistahen ; when they are, Um law has sAkM a remedy, and the party 
injured is entitled to pursue every method which the law allow% to cor- 
rect the mistake^ But when a penon has r eco u r s e eitfier by writiag like 
the present, by publications in print er by anyotfier means, to calumniate 
the proceedings of a eoort of josticob the elMrioos tendency of it ii to 
weaken the adminstration of justice^ and, in conseqileiioe to sap the very 
foundation of the constitution ilBaltr 

• I Hawk. c. 73* i* 8. ilfonlton v. CUphum, Sir Wm. Jones, 431. 
See likewise March on Slander, flO. S. C ; and King v. Wright, 8 T. R. 
999 9 Citny v. Wtdier, 1. Bos. and Pall. 5^. 

Publishing a scandalous petition presented to the bouse of lords, or a 
scandalous affidavit made in a court of Justice^ is an indictable offence. 
Rix v. Saliibwy, 1 L. Raym. d4I. 

In Saim v. N^km, a cssoof whidi we shall havh to speak in the fellow, 
ing pages; Lord Bllenboffoogh obeervei, * It must not be taken Ibr granted, 
that the publication of every matter whidi passes in a couft of justice, how- 
ever truly repmented, is, under all dBcumstancs% and with whatever 
motive^ justifiable f bat that doctihie must be taken with grains of aUow- 
ance.** 7 East. Bep. 305^ In the same cass^ his lordship further observen^ 
'* It often happens that drcumstances necessary for the sake of public jus- 
tice to be disclosed by a wiineis in a judicial inquiry, are very distreswig 
to the leeliogf of individuals on whom tiioy reflect; and if such circum* 
stances were afterwards tmmfon/y published, I dkunM hesitate to say, that 
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It U mmI to bt libttUous to pablidb tbe preliminary 6^ 
ittjmticnu taken a^rte before a nif^gistrate, previous 
to commtttiDg a man for trials or holding him to bail^for 
an offence with which he it charged ; the tendency of 
such a pnblication being to prejndioe the mindfof 
jutynen gainst the aecused, and to deprive him i^ a 
fcirtrialj The King v. Fisker, 2 CMmp.N. P. 563. In 
the case from which the repcurter coHecta this doc-^ 
trine, the matter (rf the libd was not, however, afaith- 
Ail, txpattCy report; it eontained defomatory reflec- 
tions, and conclusions drawn by the writer himaelfj 
not warranted by the proceedings before the magistrate. 
The rule, however, taken in the eartent stated, is exr 
tremely salutary/ 

such UDDeoetMry pablication wat not libelloasy merely becauie the matttr 
had bcfQ given in evidence in a conrt of jHftice,** 

' Bm V* Lh and tmt^gr,— Thii wai an infonnation filed by the Attor- 
B^Gcneval, afainit the defendants, who were the printen of the Susiez 
Jounu^ ibr pi^blithiog three aereral aocounta in that newspaper of a 
tnmaaction in which a gnngglpr had been ahot by an excise officer of the 
nmne ^Bifnoldt who had been cmnmitted to Lfilwa gaol to take his trial 
lor IbeAVOxdeivaBd who waa in gaol under that charge^ when the several 
adveslisenenta f^ppeaied^-The information chai|ped in the first count, 
•f That the defendant^ before the pteferriag of the indictment againat Big- 
ytrH ^ the tmipoied criaM^ and befoit the trial, &c. ; for the purpose of 
prerenting the due coarse of ^w and jdbtice^ and to influence and inflame 
a^d pr^indice the minda of the people against the aaid Bignold, Jlux &c 
puhliabed the infiuDM>as and malicioos hbel following, &c** The libel was 
tlieDiet out, and was a paragraph in the newspaper. The paragraph 
, cQomted of a statement of the depositions taken before the justice of the 
peace before whom Bignold was charged with the offence, and contained 
leveraJ expressions and representations prejudicial to the character of Big- 
nold. The defendant's counsel contended, that the account published was 
a true report, founded on the depositions taken ; and in order to prove that 
part of the case^ called the derk of the justices before whom the dtpositions 
had been taken. Heath, justice^ interposed*-he said ** Such evidence was 

Y 
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As individual? are frequently injured by puWications 
of the above kind, they have their actions and criminal 
remedies concurrently with the courts of justice, who 
may likewise attach the parties for contempts, when 
such publications contain any libellous reflections upon 
their administration of justice,— as by imputing undue 
motives to them, and endeavouring to impair their 
dignity, and lawful authority. 

Buti in a case where the libel is against a single 
judge^ or a jury^, the crown or court may direct indict- 
ments or infformations/ 

inadmissible; that |)QttiDg the crimioality of sach proceeding out of the 
question, the evidence offered was tsepmte ; it was the depositioDi made l^ 
the prosecutor only. But he was of opinion, that the mere puhlietUion of 
expmrU evidence before a trial was of itself highly criminal.'' He refused 
it, and both the defendants were found ^Tfy. 5 Esp. N. P. R. Horaham 
Lent Assizes, 1804. 

' The King v. Hwrt and H^'te.— This was an information filed by the 
Attorney- General against the defendants for certain libels puHliabed by 
them in a newspaper, 17th of January, 1808, and two others on the S^th 
of the same month, ** With the intent to bring the administration of justice^ 
and the trial by jui'y, as bylaw established, into hatred and c#ntempt ; and 
to insinuate that on^ William Chapman and one Thomas Bennett bad 
l>een improperly acquitt^, and found not g^lty at therr respective trials 
for murdei-, with which they had been charged ; and to traduce, defiime, 
and vilify Sir Simon le Blanc, the judjge, and thie jurors of the respective 
juries by whom the said Thomas Bennett and WIHiatai' Chapman bad been 
found not ffuitty" • . . » . 

In this case Sir N. Gi-ose observed upon the trial, ** It certainly iras 
lawful with decency and candour to discuss the propriety of the verdict of 
the jury, or the d^isions of a judge; and if the defendants should be 
thought to have done no more in this instance, they would be entitled to 
an acquittal ; but on the coutrary, they had transgressed the law, and 
ought to be convicted, if the extracts from the newspaper set out in the 
information cotitai' ed no reasoning or discussion, but only declamation and 
invective, and were written, not with a view to elucidate the truth, but to 
injure the characters of individuals, and to bring into hatred and contempt 
the administration of justice in the country.** 
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Such proceedings are always most in conformity 
with the established principles of law, and the rules of 
natural equity. — Every mode of administering justice, 
which encroaches upon the trial by jury, ought to be 
watched with anxious jealousy. It is necessary, as we 
have shewn, that courts of justice should have the power 
to punish for contempts ; but it is a power which has its 
justification in necessity alone, and should rarely be 
exercised, and never l)ut in those cases where the ne- 
cessity is plain and evident. 

The defendaDts were found guilty oo this and a similar informationy and 
sentenced to three yean inqnisonment 4S O90. in. 1808» K. B. GuiUU 
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CHAP. X. 

SCANDALUM MAGKATUM. 



We had occasion to speak concisely of this branch 
of the offence of slander in the first book of the 
present treatise. The law on which the action de scan^ 
dalis magnatum is grounded, is the 9 Rich. 1L st. 1. 
c. 5. It is a statute, not detracting, in respect to the 
creation of any new offence, from the simplicity of the 
common law (for the common law always punished 
slander and libel as mala in se), but accumulating new 
penalties upon an ancient mode of injury, in respect to 
the honour of the persons affected, and the peace of 
the state. 

This statute enacts, ^^ that of counterfeiters of 
false news, and horrible lies, of prelates, dukes, earls, 
barons, and other nobles and great men of the 
realm, and also of the chancellor, treasurer, clerk of 
the privy seal, steward of the King's house, justices 
of the one bench or the other, and other great officers 
of the realm, it is enacted, that none contrive or 
tell any false things,' of prelates, lords, and of others 
aforesaid, wher^f discord and slander might rise within 
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the reidnsi ud be who 4oee the mne^ shall kurtir ttd 
have the pain ordained thereof by the statute of West- 
minster tiid firsty d.Edw. IV. c. 44, wfaidi wiiU tbitt he 
be taken and im|lnsoiied> till he have found him of 
frtiom die word was mored/^ And by statute 12 
Rich. IL e. 1 1, it is fiirther provided, that, '• sboiild he 
ODI be able to find such person, he shall b^ punidied 
by the advicd of the council, aotwithstaiiditt^ the said 
atatetes/' 

At die time of inking this law, the lieladal system 
prevailed in all its mischievous int^rity; tl» whole 
kingdom was a kind of military escampment ; every 
noUe considered himself sufficknt to avenge his own 
injnsy, and aU provooatious by vilifying words were 
redressed by the sword. Hence proceeded factions in 
the oemmonweakh which endangered the govern- 
ment. It was gaod policylr therefiKe, in the legis* 
lature/ to provide an exemplary punishment for 
the defamation of the nobles, in order that they 
might not be driven to carve out remedies for them- 
selves. This statute, however expedient at the 
tmse, is now almost obsolete. Within the last cen* 
tury it has seldom been resorted to ; the nobles ot the 
realm ^ery prudently preftning to waive aU privilege 
in sm aetion for slsiiddr, and to stand upon the same 
footing with respett^ to oivil remedies as their feUow 

It will be necessary, however, to point out some fi^ 
cases which have occurred on this statute. 

It has been holden that the King is not included in 
thi^ words great men^f tke reaim, aa the statute begins 
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Hdththeenumemtionofpersonsofinferiorrank. Cramp. 
Jur. 19, 35. 

Also it is holden, that a woman, noble by birth, is 
not entitled to this action. Cramp. Jur. 34. 

It has been adjuged/ that though there was no vis- 
count at the time erf* making diis statute, yet, when 
created noble, though by a new dignity, he was en- 
titled to his action on this statute. Cra. Car^ %SQ. 

It has also been adjudged, that, since the union, a 
peer of Scotland (and by consequence ai peer of Ireland 
since the union with that country), may have an action 
on this statute, and that it is not necessary for him 
to all^e that he has a seat and voice in parliament 
Cam. Rep. 432, pi. 209, Lord Viscavnt Falkland v. 
Phipps. 

It is said also, 4 Cake 13, that any great man, or 
officer of the realm, shall have this action, if words are 
spoken to the slander of him. See also Camyn. Dig. 
tit. action on the case. b. 1. 

It is to be presumed, however, that the expressions 
any great man^ or officer, of the realm, are terms of too 
vague a description to be comprehended within the 
penalties of this act. 

A baron of the Exchequer, though the statute does 
not expressly name the court of which he is a judge^ 
may have Ais action. Pal. 565. — ^But it does not lie 
for a peer, if he were not so at the time of speaking. 
Pal. 566.*^ 

^.Though Trercli are not so certain at to maintain an action against a 
common penon, yet* if they sound hi tlaadery ieandMlttm mmpnmium hes ; 
a% if a man aay, «• My Lord P-^-iW fent aftor ma to take my pune,*" though 
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We have referred to a few leading cases upon this 
branch of slandet, with which we shall close the chi^ 
ter. 

As this action is tarn pro domino rege quam pro se 
2jp^, andthe scope of it is the prevention of discord^ 
and the maintenance of the public peace, the defend- 
ant, it isisaid, cannot justiiy, or insist upon the truth of 
the words. 2 Mod. 166. But the defendant may avail 

be do not ny fdoni4mtly. 1 Lev, 277 ; 1 Sid. 434; 1 Veni. 60; Com. Dig. 
tit Act. on the CMi$, b. S. 

Scan. nmg. was brougbt for tbese wordi: — ^^You bave no more con. 
fcience than a dog ; so that you have goods you do not care bow you come 
by tiiem;** and bolden actionable. Cromp. Jur. 18. Duke of Backing- 
heatCi Cote. 

So likewise for these words :— ** My Lord P— — is an anworthy man, 
and acts against law and reason.** % Mod. 15. 

So» for saying of a judge^ ** You are a corrupt judge.** Cromp, Jur. S5 ; 
LardC.J.Dger*sCmie. 

So, for these words :— ^ I. S. is a covetous and malicious bishop.** JBoe. 
Ahridg. Vol. VI. p. 99* 

Id eemt. nmg. for these words:-— ^ My Lord L is a base earl, and 

paltry Iqrd, and keeps none but rogues and rascals like himself.** Wil- 
liama, and Croke, justices, held the action lay, for the words touch him in 
hia honour and dignity, and may raise contempt from the people, and that, 
in case €xf nobility, general words will maintain an action. But Yelverton 
and Fleming seemed to incline to the contrary, and said the words touched 
not bis life, lojralty, or dignity, but were only words of spleen ; et 
aeffomaiur, and after the defendant died,, and the writ abated. Cro. Joe. 
196. 

JEearl ofSondwichf qui torn, v. 3lt2?«r.— This was an action of scandelum 
mmpnmtum brought by the plaintiff against the defendant for a libel in the 
Liondon Evening Post. The libel charged the earl, who was officiating as 
the first lord of the admiralty, ** with having put up certain naval offices to 
8aJe» and having actually sold them.** This cause was tried, and a verdict 
fotmd for the plaintiff, 9,000/. damages. — K. B. 1775. 

For w^ords of mere ill manners, equivocal meaning, and which, in com- 
mon import, imply no scandal, an action will not lie on this statute. C^n. 
l}ip* tit. Action on the Case, b. 9. 
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himself of aa implied jastification ibMi tbt ciccasion 
and mtmner of speakings and thcrelyjr eKtenuate the 
meaning of them, as 'was done in Lord CromwelFf 
9ase. 4 CokCy 14. 

Hiis action, perhaps, has been brought len fre* 
quraUy, on account of the discordaot coostmctkm 
wbioh hu been put upon it on varioos ooc|si<Mis. 
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CHAP. XL 

OF LIBELS AGAINST MAGISTRATES. 



As the magistrate is the servant of the law, and 
the officer of its administration and execution, it pecu- 
liarly becomes the law to support itself, in the safety 
and due honour of the persons of its ministers. Every 
system of law, therefore, has always regarded slander 
and libel against magistrates as more immediately di- 
rected against its own authority. The law of England 
adopts both the reason and the practice. 

In 5 Coke's Report, p. 195-, Hobart's Rep. p. 21>5; 
5 Mod. p. 1 67; and 9 Coke's Rep. p. 59, are to be 
found certain rules with regard to this species of defa- 
mation. Lord Coke sajrs, that every libel is made 
either against a private man, or against a magistrate, or 
public person; and if it be made against a magistrate, 
or other public person, that is still a greater offence, 
and deserves a greater punishment ; because this con- 
cerns, not onlya breach of the peace, but is a scandal 
to the government. The other reports take notice d 
the other points. 

It would ipdeed be most irrational and absurd to 
imagine, that the law of England afforded a better 
protection to the character of a private individual than 
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to a magistrate or public person, employed in the ad- 
ministration of justice, or the oflSces of government. 

There have been many cases in the Star-Cham ber 
for this species of libel ;* for example, the well known 

' One Jeffe was indicted for a libel direpted. to the Ring agaiDft Coke 
the Chief Justice of the Kiog*s Beoch^for aJudgmeDt given by him io the 
case of Magdalen College, affirming the said judgment to be treaaon, and 
calling the Chief Justice •* Traitor, and |>etjured judge." This libel he 
fixed upon the great gate entering Westminster Hall, and di?ers other 
places. Being arraigned, he put in a scandalous plea, affirming that he 
would not plead otherwise. It was adjudged that he should be committed 
to the marshal, stand upon tb« piUorjr» . be impriiOBed UU he submitted to 
every court, be boupd to his good behaviour with suretiea during his life , 
and pay 1,000^ fine to the King. 5 Car. 1630, K. B. 15 Vin. Ab. 89, pi. 
The King y.Jiffe. ' 

An informatiou was prayed ibr against Che defendant^ for priutiag io a 
newspaper called the York Journal, that Richard Thompson, afi alderman 
of York, and a justice of peace, was <* Scanflalously guilty of telling a lie i a 
divers companies.** It was contended that this charge did not affect Mr. 
Thompson In his office; nor was there any thing matfgoant in it An 
action will not lie for these worda^ imd coqsequAitly na informatioD oii|^t 
to be granted. But the whole court were clearly of opinion that the 
words were libellous. And (by Page, justice) an information ought the 
rather to go in thb case because no action lies. And it is also an aggrava- 
tion, Aat these words an spoken of a magistrate I for words spoken of a 
Qiagistrate ma^ be libellous,, when they i^re not so in the case of a private 
person • and he cited to his point Sir Lionel Waldron^s case^ who was a 
justice of peace, and brought an aeiion for being called a papist; and it 
was holden to be inaintainable, beoause the i^opda were spoken of a ma« 
gistrate, although it would not have been s^in «.. . case of a private per- 
son. The court therefore granted an information. Trin. Term, 1 1 Geo. II. 
1738. And.^ii%,The King y. Staples. ' 

Thus in The Qns^ v. Xan^^ Holt, C« J. says^ that wdrds fm fir^mi 
JjAeUJ spoli^n agaip^ a mi|gistrfKe ^n his office, inasmuch as they tend to 
asperse government, are highly criminal ; and if spoken of him in coortt 
they.are a contempt, for which the ofiender may be fined. 3 Salk. 69B. 
See likewise 5 Mod. 43. The^heeAv.C^sk. 

The Kingv* Bart md WKu^^An infi^rmatmn was filed by the Attor- 
ney-General against the defendants^ for printing and publishing in a news- 
paper, calksd the Independent Whig, certain libels^ with intent to bring 
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ca«e of o^e T^repiiupti for traducing Lord Chancellor 
BacQQ in. a , petition to tbe King*. The, offence was 
great,, but the; punishment was 9t disgrace, to theippurt, 
ajEid is justly »nuiiib^red. amongst those atrocious j^n- 
teqc^.whicb' rfa[ised such an pdium ajgaii^t it, th^t ]^he 
^io^w/asiney^r^fisy till its overthrow^ Wrennuui was 
^ ipai^ of rank and of pa^s 3 he had h^n ruined by an 
expepsiive lijt^ation iQ the pourt of 'Chancery> aud had 
sQin^ reason to sijb^p^t that his adversary owed much 
of his success to his practices upon the lamentable 
wi^kness pf X^ord Bacpn i a man» a nAost extraordinary 
e^cample of the greatness ^nd infirmity of the himian 
ipind. He complained of h^s treatment in a petition 
tp;the Kingv The <pQurt of Star-Chamber found him 
guilty of a libel, sentenced him to perpetual impriscm** 
jn^(; to be pilloried^ and to lose his ears. 16 Jac. 
16 13 ; Pophanh ISS^Jf^repnum's Case. 
. .Nothing, however, :iB to be construed a libel which 
a^ necessary to the course pf legpl proceedings, and re- 
levant to a matter before a court. How far this species 
.of ^ef^matiop Qi8(y affect persons not in the functions 
4>f inagi$tracy we shall point out in the follqwing chap- 
ttar, . . 

The. plaintiff brought an, action agfiinst the defend- 
ant for a libel, ^d deqlared, an^ongat ojiher things, 

the ad ministration of justice into contempt, and to defame and vilify Lord 
Enenbbrougfa, Cbf^f Justice of tbe court of King's Bencta. The libtls were 
- cpnteijied in certain letters which represented his Lordship aa disgracing 
bi» high station, and preventing justice being done to a person who sought 
it at his hands in court, alluding to fbe case ofBoyct v. JJay/t^e, which had 
i^i^y t)ecn tried before his Lordship, the letters were in the highest 
degree defamatory and scurriloua. The defendants were found guilty. K. 
B. E. T. 1808, 48 Geo/UL 

Z2 
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^^ That he being vicar-general to the Bishop of Lincoln, 
the defendant had caused to be printed a petition to 
parliament, charging him with divers crimes, as extor- 
tion, oppression, and corruption in his office/^ The 
defendant justified the publication, and insisted on the 
truth of the subject matter of the petition. The action 
was holden not to lie, the petition being the necessary 
and usual mode of complaint to parliament for the 
redress of any grievance. Lake v. Kv^y 1 Saond. 
121." 

Lord Mansfield recognised and approved the doc- 
trine laid down in this case, in Astley v. Vaunge, 2 Burr. 
811. So no matter which is stated in any memorial or 
petition against the conduct of magistrates or public 
ofl9cei*s shall be deemed Ubellous, provided it be done 
bona Jide^ with a view of obtaining redress ; and like- 
wise, that it be addressed in the proper channel by 
which such redress may be had ; that is, to the persons 
who may be presumed to have power to give such re- 
dress. 

As where the defendant, being deputy governor of 
Greenwich Hospital, compiled and wrote a large vo- 
lume, of which he printed several copies, containing 
an account of the abuses of the hospital, and treating 
the characters of many of the officers of the hospital 
(who were public officers) and Lord Sandwich, in par- 
ticular, who was then first lord of the Admiralty, with 
much asperity. He distributed the copies to the go- 
vemors of the hospital only, but it did not appear that 
he had given a copy to any other person. On a rule 

^ See likewiM 1 Hawk. P. C. im, and 2 lust 228» and The lUngr. 
Creevmf, 1 Maale and Selwyo, C80. 



Digitized by 



Google 



178 

for an information for this libel, Lord Mansfield ob- 
served, — ^that this distribution of the copies to the per- 
sons only who were from their situations called on to 
redress their grievances, and had, from their situations^ 
competent power to do it, was not a publication suffi- 
cient to make that a libel ; and he seemed to think, 
that whether the paper were in manuscript or printed, 
under these circumstances, made no difference. — Rex 
V. Baillie, M. T. 30 Geo. III. B. &/ 

1 Olker y. L. W. C. BemUnek^ t Tannton, 456^ontiiii tol^jcct| and Jdlytt 
T. SHr John Moon, S New Report^ 841. This inlject is more ftilly dia- 
cuaidd in Uie following chapter. ' 
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CHAP. xir. 

■ OF LIBELS AGAINST PRIVATE VESBONS. 



.The general prinqiples upon which the law of 
libel i» founded have already ,beea sufficiently developed 
in the preceding pages. The gfotuids of this law have 
been proved to be just and equitable^ founded in rea- 
son, and necessary to society. 

It has been shewn, moreover, in what manner the 
law of the land protects from this species of injury 
political persons of all kinds^ whether corporate esta- 
blishments, or individual magistrates; and we have 
now further to shew, that it extends a similar protec- 
tion to all its subjects whatever. 

No man can reasonably set his own character at a 
higher estimation than the law of England puts upon 
it. Acting in the same spirit, in which in all criminal 
cases it presupposes a party innocent till proved to be 
guilty, it takes the honesty, morality, and sound reli- 
gion of every member of the community, as a reason- 
able presumption; and therefore, deeming his good 
character as a part of his personal rights, vvill not suffer 
him to be molested or assailed therein, except in the 
same manner by which his property may be divested, 
— that is, by due judgment and conviction of law. 

No man therefore qan have a right of being at once 

* 
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the accuser aiid judge of another t fir of measuriiag out 
the degree of punishtheht, in reproachful accusation, 
Which his passions iiiay ^eem any intputed crime tb 
merit • '• '■■'. '' '/' ■■ ^ .- ' ' ■■' .''''''' 

Written 'defamation has already teen explaiheld to be 
the injurious detraction of any one by writing or equi- 
valent symbols ; ih the language of Lord Coke, sdriptis 
aut sine scripHs. 5 Cokey 125. The word libel is a 
technic£il "woM J a word which derives its incaning 
rather ii-otn its u^e than its etymology. ' It has been 
observed by Lord Camden, in his judgment in The 
Kirtg V. WiJkisy ^ Wilsoriy \6\\ " There is no other 
namd but' that of libel applicable to the oflfence of 
libelling, and we know the dlBence specifically by that 
name, as we know the offences of horse-stealing, for- 
^gery, &c. by the names which the lieiw has annexed to 
them. As to the dffbnc^ of libel it is a ' high misde- 
meanour." 

Libels, as affecting the charActer of private petsons, 
may be distributed accordinj|ito their objects. 

1st, Libels, which by accusing a man of a 
crime, bring him within the danger of the 

laws. • J . ' ;.;..[•, 

2d, Libels, which have a tend^hcy to injure 
him in his office; profession, calling, or tf ade. 

3d, Libels, which by holding him up to scoin 
and ridicule, and still inofe to atiy stronger 
feeling of ' contempt or execration, impair 
him in the enjoyment of general 'sbciety, 
and iiffure those imperfect rights of friendly 
intercourse, and mutual benevolence, which 
man has with respect to man. 
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The first subject of a brief consideration (for onder 
these heads it will be sufficient to mark out those lead- 
ing principles from which others branch), is to shew 
what are those libels which^ by reproaching a man with 
the commission of any crime, endanger him in point of 
law. 

Writings, in order to be libellous under this head, 
must distinctly impute crimes and misdemeanours 
which are recognised as such, and are punishable by 
law, as to charge a man with felony. BuUcTy N. P. 
p. 9. 

Thus, for example, no action will lie for publishing 
of any man that he \sforsxvom^ unless it be added, that 
he was so forsworn in a judicial proceeding; — though 
the allegation of peijury is the same in both cases, but, 
in the one case, it is recognised as a crime by the law, 
and in the other is mere moral depravity. But the 
allegation in writing of the words, he is perjured^ is 
libellous, for these words, being the legal term for the 
crime, shall be intended|Jp mean that he is forsworn in 
a judicial proceeding. 4 Rep. \5. St BuhL 150. d 
tfut. 156. Holt V. Schoifield, 6 T. R. «91. 

It may be laid down, therefore, as the law in all 
cases, that the allegation of any act, which the law re* 
cognises and punishes as a crime, is libellous. But on 
the other hand, the allegation of acts, which, though 
crimes, are not so recognised by the law, or the allega- 
tion (^them in such a manner that the terms employed 
do not meet the legal designation of the crime, are not 
libeb, at least under this head. Tlftis, an action does 
not lie for publishing these words of J. S, — " He has 
delivered false evidence and untruths in his answer to a 
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hill in Chancery;" tor, as some things in a bill in 
Chancery are not material to the matter m dispute 
between the parties^ it is no perjury, although, such 
things be not truly answered. 1 Moll. Abr. 70^ 3 Inst. 
167- 

The law, however, with a due regard to its own ad- 
ministration, has taken care not to impair its meaas of 
evidence, and, most particularly, not to discourage, or 
render perilous, that accusation and discovery, which 
are the instruments of bringing crimes before its cog- 
nisance, and obtaining redress for the parties injured* 
The intention of the law^ in prohibiting persons to 
avenge themselves by libels, is to prevent the mischief 
of a man's erecting hknself into his own judge, and to 
oblige him to refer the decision of his grievance to an 
impartial person whom the law has appointed to deter- 
mine it. 

Thus, it was holden that an action for a libel could 
not be maintained for exhibiting a bill to the Queen 
(petitions to the sovereign being at that time in the 
ordinary course of legal proceeding) charging the plaia- 
tiff to have recovered 400/. of the defendant, by per- 
jury, forgery, and cozening; " Because,** said the 
court, ^' the Qu^en is the fountain of justice, and all 
her subjects may lawfully resort to her to complain ; 
but if they will divulge the contents to the disgrace of 
the person, it is actionable.'' 3 Lev. 13», pi. 187. 
Ifare V. Mellor. 

Therefore it has been reserved that no Mae or scan- 
dalous matter contained in a petition to parliament,* 

"■ But any thiDg (Use and scandalcms, eiUier presented In Uie shape of a 
petition to parRament, or by way of application to a court of justice^ ^here 

A a 
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though it charge a person with positive crimte (1 Ltv. 
240), or VBL articles of the peace exhibited to m«^s« 
trates, shall be deemed libdlous. 4 Cok. \K. 1 Hwik. 

Also it lias beeo faolden, that no presentment of a 
grand jury can be a libeU not only because persons 
who are supposed to be returned without their own 
seeking^ and are sworn to act impartiaUy> shall be pre* 
sumed to have proper evideiKre for what they do, but 
also> because it woidd be an impediment to public jus- 
tice to discourage them from making their inquiries 
with that freedom and boldness which the good of the 
conunonwealth requires. Moor^ 637 ; Hawk. P. C. 
c. 73, § 8. 

If a court-martial, after stating in tiieir sentence the 
acquittal of an ofllcer against whom a diarge has been 
preferred, subjoin thereto a declaration 6f their opinion^ 
that the chai*ge is maUcious, and groundless, and that 
the conduct of the prosecutor, in falsdy calumniating 
the accused, is highly injurious to the service, the pre- 
sident of th6 court-martial is not liable to an action fof 
having delivered such sentence and declaration to the 
judge advocate/ 

the malidout and dieAuiiatory intention is evident^ would sul^ect the ptrtf • 
who to aboses Uie tritmna] to whidi he applieft, to pcraiAmeat ht a cob* 
tempts thoogh It night be bo libel.— in inch a case it would be the ooort 
whidi ifoffeaded-aod disparaged, and not the penona whose names are 
mentioaed in the petition or application. 

" This was an action for a HbeL The defendant, lifter stating that the 
pkdntMr was an oflker of the 4$d regiment^ and had preferred certain 
. charges against Colonel Stewart, of tbe same ragimept^ which w«ne tried 
by a general court-martia], alleged, that tbe defendant published the fel« 
lowing libel :— ^ The court cannot pass without obsenration the maJidoitt 
and groundless accusations that ha?e been produced by Captain Jekyll* 
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Also, it is holden by some, that no want of jurisdic- 
tion in the court before which a charge of crime or 
misdemeanour is exhibited, will ipake it a libel, be- 
cause the mistake of the ccmrt is not imputable to the 
party, but his counsel. But herein it is said by Haw- 

againtt an officer whose character ha% during a long period of service,, 
been so irreproachable as Colonel Stewart's ; and the court do unani- 
mously declare^ that the conduct oTCaptain Jekyll» in endeavouring lUsely 
to calumniate the character of his coiiunaiiding ottoer» ia mostlighly iiyu- 
ouf to the good of the service.**— Plea^Bot guilty. 

At the trial before Sir James Maqsfleld» C. J. at the Middlesex Sittinga 
after Trinity Term» it having been proved that tiie defendant was president 
^tlM court-martial, and that the supposed Kbel formedpatt of the opinion 
of tbe court; delivered by the defendant to the Judge Advocate, ibr the 
purpose of being submitted to tbe King ; and immediately followed tile 
declaration of the opinion of the court-martial,— ^ That he^ the aforesaid 
Coiond Richard Stewart, is not guMty of eitfaer of the diargei^ and the 
court do nost ftilly and most honourably acquit him,**— -His lordship non- 
auited the plaintiff. 

In the Michaelmas Term following, counsel moved for a rule to 
shew cause, why tins nonsuit should not be set ande^ and a new trial 
.ipranted, contending, that, although the dcfendanit was not liaUe to an 
action for any thing contained in the sentence of the court-martial upon 
the matters submitted to it by the King for its decision, yet, that the libel 
ia question was no part of the'sentence, which ended upon the acquital of 
CMonel Stewart. That the conduct of the plaintiff tmned no part of the 
nattef* submitted to the court $ and ^that, conseqisently, whatever the 
defendant published respecting 1t was not done in the discharge of 
bis duty, and therefore the defendant was responsible for it in a civil 
action. 

Sir J. ManifieU C. J.— ^^ In order to enaMe the oourfc-martte] to deride 
upon the charges submitted by the King, they must have all the evidence 
as well on the part of the prosecution as of the defence, and after hearing 
both sides are to declare their opinion whether there be • any ground for 
tjiie charges. If it appear that the charges are absolutely without foun- 
dation, is tbe president of the coy rt-martial to remain perfectly silent on 
the conduct of the prosecutor > or can it be an offence for him to state 
that the charge is groundless or malicious ? It seems to me th^ the words 

A a 2 
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kins, that if it shall manifestly appear from the whole 
chx^umstances of the case, that a prosecution is entirely 
false, malicious, and groundless, and commenced not 
with a design to go through with it, but only to expose 
the defendant's character under a show of a legal pro- 
ceeding, there can be no reason why such a, mockery 
of public justice should not rather aggravate the offence 
than excuse it, and make such a scandal a good ground 
of indictment at the suit of the King, as it makes the 
malice of the proceeding a good foundation for an 
action on the case at the suit of the party, whether the 
court had a jurisdiction of the cause or not. S Keb. 
832^ 4. Cok. 14. Hawk. P. C. c. 73, § 8. 

But, where the charge was, that the defendant, in a 
certain affidavit before the court, had said that the 
plaintiff in a former affidavit against the defendant had 
sworn falsely (which wor^s amounted to a positive 
charge of perjury), the court held that this was not 
libellous ; for in every dispute in a court of justice, 
where one by affidavit charges a thing, and the other 
denies it, the charges must be contradictory, and there 
must be affirmation of falsehood ; this therefore being 
necessary in the course of legal proceeding no action 
will lie. Astley v. Younge^ 2 Burr. 817. 

This limitation upon the action of libel has been still 
more clearly elucidated in the case of the King v. 
Wright,iT.lt.^9i. 

A rule having been obtained, calling on the defend- 

complained of in this case form part of the jodgment of acqoital, and ooik 
sequently no action can be maintained upon it** 

Rooke and Chambers, juBticesy were of the same opinion. JekyD v. Sir 
John Moore, % New Reports, 341. 
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ant (a bookseller) to shew cause why a crimmal infor^ 
mation ibould not be granted against him for publish- 
ing a libel on J. Home Tooke, the defendant made an 
affidavit, in which he stated that the charge on Mr. 
Home Tooke was a paragraph contained in the Report 
of the G)mmittee of Secrecy of the House of Conmions, 
« literal copy of whidi he had published^ and that he 
did not publish the Report with a view to calumniate 
Mr. Home Tooke. 

The paragraph complained of, and which was con* 
tained under the title *^ Attempts to Assemble a 
Convention of the People of England/' was as fol- 
lows : — " Some of the persons so arrested were pro- 
secuted for high treason. A grand jury for the county 
of Middlesex found a bill against Thomas Hardy, 
the secretary of the London Corresponding Society^ 
and eleven others : three of the persons so indicted^ 
viz. Thomas Hardy, John Home Tooke^ an^ John 
ThelwalU were tried, and on their trials were acquitted 
of the charge in the indictment. But the evidence 
given on those trials established, in the clearest man- 
ner, the grounds on which the committees of the two 
houses of parliament had formed their report in 1794 } 
and shewed beyond a possibility of doubt, that the views 
of these persons and their confederates were in their 
nature completely hostile to the existing govemment 
and constitution of this kingdom, and went directly 
to the subversion of every established and legitimate 
authority." 

After argument by counsel on both sides, the judges 
delivered tlieir opinions seriatim, and discharged the 
rule nisi. 
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Lawrence^ justice, observed, ^' This case has been 
chifefly argued on two grounds* First, it is said that 
the report of the house of commons is itself unjustifi- 
able, inasmuch as it imputed a crime to the prosecu- 
tor, and deprives him of his privileges) It is said that 
this report charges him with being guilty of high trear 
son, notwithstanding a verdict of the jury had ascer- 
tained his innocence; but that is not the fair import c^ 
the paragraph. It is possible that a man may have views^ 
hostile to the government and constitution of the king- 
dom, without being guilty of high treason, especially of 
the parti<:ular treason imputed to the persons there men- 
tioned. It does not therefore follow that this report 
charges those persons with the same crime of whidi 
they had been before acquitted But the chief ground 
taken by the prosecutor's counsel is, that though the 
report of die house of commons cannot itself be con- 
sidered a libel, the ddendant not acting under the 
authority of the house, may be indicted for publi^ng 
it widi a view to general circulation. It has been said 
that the {mblication of the proceedings of courts of jus- 
tice, when reflecting on the character of an individual, 
is a libel ; to support which position the case of Water* 
field V. the BUhop of Chichester has been cited. But 
on examining that case, it appears that the charge there 
was, that the plaintiff had not published a true account. 
There the plaintiff suggested for a prohibition that the 
bishop had excommunicated him for refusing to take the 
oath ex officioy on his being chosen churchwarden of 
Arundel : it afterwards appeared that he was excommu- 
nicated for having refused to take the oath of a church- 
warden according to law; and the ground of the prohi- 
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bition being false, a consultatkm was awarded : then t^ 
plaintiff publiidied a supposed account of the prohibit 
tion, entitled, *^ A true copy of a writ of prohibition 
granted, &^. against the bishop of Chichester, who 
had proceeded against and excommunicated one T. Wa- 
terfield, b churchwarden, for refusing to take the oath 
usually tendered to pei-sons in such office, by which 
writ the illagality of all such oaths is declsM'ed, &c/' 
Now that publication was not a true statement of the 
proceedidjpi 6f the gourt : he at first obtain^ a prohi- 
bition on a false representation of the fact, and afler the 
consultation was awarded, he published a false account 
of the proceeding in prohibition ^ and the court de^ 
dBred that such false account was a seditious libel. 
Therefore I do not think that that case established the 
proposition to support which it was cited. I am not 
aware of any authority that does suj^rt it. The pro- 
ceedings of courts of justice are daily published, some 
of which highly reflect on individuals: but I do not 
know that an information was ever granted against th^ 
publishers of them. Many of these proceedings con- 
tain no point of law, and are not publbhed under the 
authority or sanctioa of the coiuts, but they are printed 
ibr the information of the puUic. Not many years ago 
an action was brought in the court of Common Pleas 
by Mr. Currie against Walter, proprietor of '* The 
Times,^' for publishing a libel in the paper of ^^ The 
Times,^ which supposed libel consisted in merely stating 
a speedi made by a counsel in this court, on a motion 
for leave to file a criminal information against Mr. 
Currie : Lord Chief Justice Eyre, who tried the cause. 
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ruled that this was not a libel, not the subject of an ac- 
tion, it being a trujB account of what had passed in this 
court : and in this opinion, the court of Common Pleas 
afterwards, on a motion for a new trial, all concurred, 
though some of the judges doubted whether or not the 
defendant could avail himself of that defence on the ge- 
neral issue. Though the publication of such proceedings 
may be to the disadvantage of the particular individual 
concerned, yet it is pf vast importance to the public 
that the jj^roceedings of courts of justice should be uni- 
versally known. The general advantage to the country 
in having these proceedings made public more than 
coufiterbalances the inconveniences to the private per- 
80^s whose conduct may be the subject of such proceed- 
ings. The same reasons also apply to the proceedings in 
parliament : it is of advantage to the public, and even 
to the legislative bodies, that the true accounts of their 
proceedings should be generally circulated ; and they 
would be deprived of that advantage if no person could 
publish their proceedings without being punished as a 
libeller. Though, therefore, the defendant was not 
authorised by the house of commons to publish the re- 
port in question, yet as he only published a true copy 
of it, I am of opmion that the rule ought to be dis- 
chaiged.'* 

Neither can it be deemed a libel, if a party, deeply 
interested in the investigation of any fact, should, 
as one of the means of investigation, make such 
written inquiry of another, as . amounts to the imputa- 
tion of a crime. Even where such enquiry should not 
appear to be made with a view towards a legal pro- 
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ceeding^ yet if done honafide^ aind with an honest 
intention, the law will protect such a publication; 
as in the case in the note«* 

Though the case of Cwrie v. Walter y I JBm. and FulU /f^ ^-a. ^^^-?-^v- S^^^ 
535, and The King y. Wright, iully establish the right ^ '^'- ^^^ 
of publishing a fair and honest account of the proceed- 
ings of courts of justice^yet, the case of The King v. Lee 

* Thii was an action for a libel. Plear— Not guilty. The declaration 
stated, that the defendant, intending to charge the plaintiff with the crime 
of bigamy, and to bring him into danger of legal punishment, published 
the fidse and malicious Hbel following : that is to say, 

^ Tbv quivbas nswAno^^Whereas, by abetter lately received from 
the West Indies, an event is stated to be announced by a newspaper, that 
can only be investigated by these means: this is to request, that if any 
printer or other person, can asctfitain that James 0elany, Esq. (the plain* 
tiff) some years since residing lit Cork, late lieutenant in the North Linr 
cola Militia, was married previous to nine o'clock in the morning of the 

10th of August, 1799> they will give notice to Jooes (the defendant) 

No. 14, Duke-street, St James's, and they shall receive the reward.** 

There was an inuendo^ that the defoidant meant tbcret>y to insinuate and 
to have it understood, that the plaintiff had been, and was married before 
the time mentioned in the advertisement, and had another wife then liv- 
ing } he being then married to one Elizabeth Weston his present wife. 

The defence rdied upon and given in evidence wa% that this adwtise* 
ment bad been inserted by the authority of the plaintiff's wife, for the pur- 
y<>ae of discovering whether tlie plaintiff had another w^b Kving. 

Ijord Ellenboroagh said, ^ This paper is relied upon as necessarily carry- 
log wiHi it the imputation that the plaintiff was guilty of bigamy. Yon 
moat be of opinion that itdoes carry socb impnatiHon, before you can find a 
rerdict for the plaintiff, as t^at meaning is necessarji to make thepapera libel 
at all. The plaintiff's counsel contend, that you are to take into your con* 
aideratioii only, whether the advertisement conveys a libeUons charge 
agmioat the plaintiff or not ? 1 am of a different opteion : I conceive the faw 
to be, tihat though that which is spoken or writen may be iijurious to the 
character of the party, yet if done hmafidt^ as with a view of investigating 
a Ikct, in which the party making it is interested, it is not libdlous. If 
therefore this investigation were set on foot, and thiskdvertiaament publish- 
ed by the plaintiff*s wife, either from anxiety to know wheth^ she was 

B b 
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BsnAanodkeryZai The King v. Fisher and atiMhtr^ miflici** 
ently shew, that any exparte publication, whic^, by the 
omission, addition, falsification, or aggravation of any 
circumstances of the Case, tends to present it to the 
judge, the jury, or the public, in a point of view suit- 
able to the interest of one party, and contrary to its 
truth, cannot be justified ; and that all such statements 
are not within the reason, and, of course, not within the 
protection of the admitted right of publishing judicial 
proceedings. Upon this point, lord EUenborough in 
in the case last alluded to, t Gamp. N. P. 571, speaks 
as follows — " Trials at law iairly reported, although 
they may occasionally prove iiyurious to individuals, 
have been holden tp be privileged : let them continue 
90 privileged. The benefit they produce is great and 
permanent, and the evil that arises from them is rare 
and incidental. But these preliminary examinations 
have no such privilege. Their only tendency is to pre- 
judge those whom the law still presumes to be innocent ; 
and to poison the sources of justice. But what defence 
can be made for a publication, which, besides contain- 
legally the wife <if the filaintifff or^whetiier be bad anoUier wife lifii^ 
when be married ber } though that is dene through the mediym of imput- 
ing bigamy to the ][>laintiff; it U juatiiable : bat in sacb a case* it k neoee- 
•aryfor the defendbnt who pubhrfica the Ubci to shew that he pubttahed 
it under a«ch anihority, ad with auch a riew. The jury are therefore 
flrrt to lay, whether the advertiteraent impntea a charge of bigamy to the 
pkuntiff; and if they think it doe% then to enqoim wiietber the Itbd waa 
pvUiahed with ariew, by die wift^ of fairly findiogoot a foct raspeeting 
her hnabnnd, in which ahe wna mftterially interested. If it was so^ the 
pebhcation is not a libel; and the defendant is entitled to aferdict** 

The Jory fonnd a verdlGi for the defendant D$lm^ v. Jm^ 4S Geo. 
m. ISOi. 4&f. R P. R. l#l. 

> These cases have been akead^ dted. Bee p. l6l. 
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iflg an exparte rtateme&t of evkfence before a magistrate^ 
against a man who has had no opportunity to defend 
himself, actually denominates him a oriminal, and de* 
scribes him as a monster? It is of infinite importance 
tons all, that whatever has a tendency to prevent a fait 
trial should be guarded against. Every one of ns may 
be questioned in a court of law, and called upon to de- 
fend his life and his character ; we would then wish to 
meet a jiury of our countrymen with unbiassed minds. 
But for this there can be no security if such publica* 
cations are permitted. The necessary tendency of the 
libel was, in the language of the indictm^it^ to traduce 
^ftd defame the prosecutor, and to prejudice him in the 
minds of his countr3rmen, and to cause it to be believed 
that he was guilty of the offence laid to his charge, and 
to deprive him of the benefit of an impartial trial. If 
so, the law infers that such was the intention of the de- 
fendants in publishing it, and they must answer for the 
injury they have thus done to the prosecutor individu- 
ally, and to the community of which he is a member.**^ 
If an exparte statement, under pertain cirumstances, 
be not protected, by reason of its probable injury to the 
justice of the case, still less is any account so protect- 
ed which is false. Such falsehood is a manifest 
. contempt of the courts &x which, as we have shewn in 
a preceding chapter, the court can punish by attach- 
ment. And, if it be an injury to the course of justice, 
still more immediately is it injurious to the individual 
coAcemed, and the subject of an acticm. — ^As in the 
case of Stiles Y. Nokes j 7 East y i93, in which it was 
deemed libellous to publish a highly coloured account 
4 The deCmdMili were foaad g«lliy. 
Bb 2 
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of judioial proceedings, mixed with the party's own ob- 
servations and conclusions on what passed in court,— 
in which account was likewise contained an insinuation 
that the plaintiff had committed perjury/ 

' This was an actioo oa ttie caae for a libel against tiie plaiatifl. The 
plaintiff at the time of publishing the libel was clerk of the coort of Re- 
quests for the borough of, &c. The libel charged that the defendant^ with 
a view to injure him in his said office and employment^ and to cause it to be 
believed that he was guilty of peijurj^ Sec. and also of other delioqueocy 
in his said office; 9lc^ published in a certain newspaper, &&» a certain hke, 
scandalous, and malicious libel of and concerning, &c. The defendant pleaded 
the general issue and a justification ; the substance of which was» that the 
supposed libel waH the report of a trial fnk$ Kimg r. StilmJ, at theqoar- 
(er sessions. The court held» that it was no justification to such insionation 
of peijury against the plaintiff as was contained in the libel (who had sworn 
to an assault of A. B. on him) that it did appear (which was the sogget- 
tion in the libel) from the testimooy of every person in the room, hc^ 
except the plaintiff that no violence had been used by A.B» kc^ for «#• 
eonttmif thereby that what the plaintiff swore was fidse ; neither is it asofil- 
cient justification, in an action for publishing judicial proceedings, when 
tlie extraneous matter is so mixed with the judicial account, as to maH^ it 
uncertain whether it cooM be separated, to justify the publicatioo by ^ge> 
neral i|sference to such parts of the supposed libel as purport to contain an 
account of the trial, Sec. and that the said parts contain a just and (kithfiil 
account of the trial, kc In this case it was observed by Lord Elleabo* 
rough, and Grose, justice^ ^ It often happens that circomstances oeoesHury 
for the sake of pul^ic justice to be disclosed by a witness in a judicial {en- 
quiry, are very distressing to the feelings of individuals on whom they 
reflect; and if such circumstances vrere afterwards wmUcmfy published, I 
should hesitate to say, that such unnecemary publication was not libelous 
merely because the matter had been given in evidence in a court of jus* 
tice.'' 

In the same manner, in The JRmg v. Creefny, 1 MgmU and Sihoptf t80^ 
to which case we shall have occasion to refer in a following pagef Bayley, 
jusice^ thus speaks of the liberty of the press in the publication of pro- 
ceedings in a court of justice :— 

^ It has been argued that the proceedings of courts of justice are open to 
publication^^— Against that, as an unqualified propositioo, I enter my pro- 
test— Suppose an indictmeiit for Uaqibemy, or an indictment where inde- 
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The proceedings of courts of justice in England are 
public^ not, as asserted by our popular writers, 
with any view to controul the courts by public opi- 
nion, but simply because, in ordinary circumstances^ 
there is no reason for secresy ; and, in ordinary cir- 
cumstances, such publicity is a manifest good; and 
therefore^ has always been encom*aged by the judges 
of our courts. But when the nature of a cause or any 
evidence in it, however necessary it might be to the trials 
may be injurious to any public interest^ whether of 
good morals, public decency, or private feeling, it is of 
course within the rights of a court of justice to close its 
doors against all but those concerned in the cause, and 
necessary to its trial. — Such, for example, as in trials for 
blasphemy, obscenity, &c, — ^Nor will it follow, that in 
cases where the doors are' open to all comers^ which 
is the most frequent course, that any hearer may 
publish all that he may hear. He is still within 
the obligation of not using his faculties in producing 
any public or private mischief. — The court and jury 
try what tliey hear, and give to evidence, and the 

cent efidcnce was fiecenarily io^rodoced, would every one be at liberty to 
poisoD the minds of the public, by circulating that which, ibr the purpoaei 
of justice, the court is bound to hear ? I should think not: and it is not 
truep therefore^ in all instances, that the proceedings of a court of Justice 
may be published. Again, it may be said, that counsel have a rights in 
pursuance of their instructions^ and whilst the cause is going on, to endea- 
vour to produce an effect by making such observations on the credit and 
character of parties and their witnesses, as sometimes, when thecause is over, 
perbapa they are sorry for. But have they, therefore, or any other 
person who hears them, a right afterwards to publish these observations?— 
I hare no hesitation in saying, tha^ when the occasion ceased, the right 
also would cease; and that it would be no justifieatiQD to plead, that a 
piiblk»tion was a tiwn^'^npt of the connseTs speDch.** 
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speeches of counsel, their proper weight. But the pubfi- 
tatioii of such proceedings may very unnecessarily 
offend private feelings, ai^l, still more frequently, public 
decency. The trial is before men of gravity and wis- 
dom, bound by an oath to administer justice. The 
publication of it goes forth to people of all ages, condi- 
tions, and passions. And still more strongly would it 
be a contempt of court and a public wrong, for any 
advocate employed in a court, to publish, witha mali- 
cious and partial intention, his speech in a court — 
Such speech is necessarily an exparte statement. — To 
put it forth to the world as the whole and true case, 
•supposing the matter to be accusation, would be a 
manifest libel. 

The members of the two houses of parliament, by 
reason of their privilege, are not answerable at law for 
any personal ^flections on individuals, contained in 
speeches in their respective houses. But this privilege 
does not extend to them, or others, in the publication 
of such speeches. Such publications, .therefoi-e, if con- 
taining matter of libel, are not protected ; as may be 
seen from the following case. 

The King on the prosecution of Sermon v. Lord Abing- 
don. This was an information filed by leave of the 
court against the defendant for a libel. 

The libel complained of was a paragraph in the public 
newspapers, stated to be part of a speech delivered by 
loid Abingdon in the house of lords. 

The circumstances under which it hwl been given to 
the world, as they appeared in evidence, were, that lord 
Abingdon, having in the house of lords given notice of 
his intention to bring in a bill in the ensuing sessions of 
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pdu!iiament to regulate the practice of attomies, had, in 
tne coarse of his speedi, mentioned hia having employed 
Mr. Sermon of Gray's-inn as his attorney^ and, after 
mnch invective, charged him with improper conduct in 
his profession, with pettyfogging practices, and other 
matters h^hly mjurious to the character f Mr. Sermon. 
This speech his lordship read in the iiouse of fords form 
a written paper, which paper he had, at his own expence, 
sent and caused to be printed in several of tlie public pa- 
pers. Loond Kenyon observed, '^ That, as to the words in 
question, had they been spoken in the house of Lords, 
and confined to its walls, that court would have no 
jurisdiction to call his lordship before them to answer 
for them as an offence ; but that, in the present case, the 
offence was the publication under his authority and 
saniction, and at his expence* That a member of parliar 
ment had certainly a right to publish his speech, but 
that speech should not be made the vehicle of slander 
against an^y individual ; if it was, it was a libel : that in 
order to constitute a libel, the mind must be in fault, 
and shew a malicious intention to defame ; for if pub- 
lished inadvertently, it would not be a libel ; but where 
a libellous publication appeared unexplained by any 
evidence, the jury should judge from the overt act ; and 
wher6 the publication contained a charge slanderous in 
its nature, should from thence infer that the intention 
ivas malicious.*' 

The jury fornhd his lordship guilty/ 

* Id the next teriii^ lord Abiogdon was brought up to receire the judg- 
ment of the court, which wa% that he should be imprisoned for three 
months, pay a fine of 100(. and find security for his good behaviour. B. R. 
95 Geo. in. 1794. 



Digitized by 



Google 



19t 

A member of the house of commoos may be con- 
victed upon an indictment for a libel, in publishing in 
a newspaper, the report of a speech delivered by him 
in that house^ if it contahi libellous matter, although 
the publication be a correct report of such speech, and 
be made in consequence of an incorrect publication 
having appeared in that and other newspapers/ 

< The defendant wat tried at the Lent AMiaea, 53 G. m. to the comity 
palatine of Lancaster, before Le B1anc» J. for a libel against Robert Kiik- 
patrick. The indictment charged that the deCmdant, iotandingto exdte 
discontent and disaffection in the Uege safc^ects against the administratioQ 
of the government in the collection of the revenoe^ and to traduce and 
TiH/y Kirkpatrickf being an inspector-general of taxes at liverpool, ap. 
pointed under 48 O. III. c 141. and to bring him into hatredt Sic. in the 
execution of his duty as such inspector, Ace. did print and publish a oMilt- 
cious lii>el of and concerning him being such inspector, and his conduct in 
the execution of his oiBoe, in the form of a report of a speech, purporting 
to hare been made by the defendant in tiie house of conunons^ containing; 
amongst oB^r things, &c. The libel was then set forth, and imputed to 
Kirkpatrick that he was to be an informer, or accuser, against his neigh« 
hours and fellow townsmen, for haying their lands assessed bdow their 
real ralue ; and that a great annuity was to be his rtcompenoe for under^ 
taking to screw up their assessments to the extent of his own imagination; 
and that thb had been carried into effect 

At the trial it appeared that the passages; which constituted the snlject 
of the charge, were contained in a speech delivered by the defendant, who 
was a member of the house of commons, in his place in that house upon a 
debate respecting the East India Company*s affairs. An incorrect report 
of what he had tiieresaid having appeared in the Liverpool and other 
newspapers, the defendant sent what was admitted by the counsel for the 
prosecution to be a correct report of his speech, to the editor of the Liver, 
pool paper, with a request that he would publish it in his newspaper ; 
which he accordingly did. Upon this evidence the (counsel for the defend* 
ant submitted to the learned judge that there was no question to go to the 
' jury. 1st; There was not any proof of malice so as to constitute the pnbli* 
cation libellous on that account; and, idly. As privilege of speech in parw 
liament was allowed to every member of parliament, in like manner also 
he was privileged in publishing a correct account of his speech in pariia*^ 
■lent 
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The principle of the case of Bex v. Lord Abingdon, 
and Bes v. Creevey, is this,*— On account of public uti- 
lity, the constitution gives unrestrained freedom o[ 
speech to the members of both houses of parliament, 
speaking within their respective chambers ; and what- 

The leaned judge wm of opinloo that it was not iieoe«ary to pro?e 
malice^ bat it might be inferred from the publication itielf; and upon the 
authority of the case of lUx'w. Lofd Ahmgdom, he held that a member of 
pariiament is answerable for pobHshing what he has delivered as his 
speech in parihunent, if it contain defamatory matter ; and that qoestiott 
he left to the jury, stating to them that they were to look both to the mat- 
ter and manner of the publication in order to decide wbeUier it was libel- 
Jons or not The jory ibund the defendant guilty. 

In Easter Term following a new trial was moved fer on the ground of a 
■lisdirection of the learned judge. It was contended that Rtx v. Lord 
AhhigdoH had been supposed to carry the law further than it really did. 
In that case, as it appeared by the report, it was proved that the prosecutor 
was tiie defendant's attorney, and that the defendant having had a quarrel 
with him went to the house of lords, accused him of unprofessional and dis- 
honest practices, and in order to have a handle for publishing the Hbel, 
gave notice of his intention to introduce a bill into parliament, and after- 
wards published the libel at hb own expence. That case^ therefore, 
afforded strong evidence to shew that the whole was founded in malice \ 
and to justify what Lord Renyon, C. J. said, that a member of parliament 
bad no right to make his speech a vehicle of slander ; and thus the pol>- 
lish^ might well be held responsible in that case, and yet not in the pre- 
sent ; for his lordship emphatically added, that in order to constitute a 
libel the mind must be in feult, and shew a malidons iutent to defeme. 
Now, here, there is not only no proof of any malicious intent, but the in- 
ference also is rebutted by the occasioB of the publication, which was not 
made a vehicle of slander, but was for a fteim fide purpose of correcting 
nrisrepreaentation touching a matter which had passed in parliament ^ ahd, 
therefore, although it may incidentally contain reflections against an indi- 
vidnal» the publisher is not responsible. 

The case of Rex v. Wright^ it was added, is decisive of the present : tlieve is 
only this diffe^pnce, that there it was a publicatioi^ of the report of a commit- 
tee of the house of commons, here it is that of a speech tA a member of that 
house ; but both are equally proceedings of that house ; and it was held in 
that casQ that to publish a correct account of such proceedings is not libel- 
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ever may be there said, is censurable only according to 
the rules of parliament, and before parliament. It is 
needless to say, that the reason of this is twofold ; in 
the first place, as above said, its public utility ; and 
secondly, that it would be derogatory to the dignity of 

lom.— Only It must be fiirther obterved in favoar of the defendant in this 
case, that be bad an interest in the pabUcation, which the defendant in 
Rex y. Wright had not, and which also distinguidies it from Rex v. Lord 
Ahinffdan j for he had an interest as a member of the house of commons, 
the representatire body, in defending himself before his constituents against 
misrepresentation ; and as he serves /or the whole realm when he is return- 
ed to parliament, and not merely for the body of electors who return him, 
such defence of himself may be as generaL And in the commons journals 
will be found many resolutions against printers, and newspapers publish- 
ing the speeches of members as reports of committees in that house, but 
none against a member himself for so doing. The general rule, then, to be 
collected from .these cases which are analogous seems to be this, that 
although the publication of a matter may* be injurious to the character of 
an individual, yet if done band fide by a party who has an interest in the 
matter, or who b warranted by the occasion ; in either case it will be jus- 
tified. — ^Here both those circumstances concurred to justify the defendant. 
Lord Ellenhorouffkt €• X — ** If any doubt belonged to this question, L 
should be most anxious to grant a rule to shew cause, in order to ha?e the 
ground of doubt more fully discussed and settled. But as I cannot find 
any thing on which to found even a colour for argument, except what 
arises from an extravagant construction put on a particular expression of 
Lord Kenyon, in the case of /2cr v« Wright^ it would be to excite doubts, 
and not to settle them, if we were to grant the rule. What Lord Kenyoo 
there said was thi%— ^ That it was impossible to admit the proceeding of 
«ither of the houses of parliament was a libel, and yet that was to be taken 
as the foundation of the application made in this case.* I will not hera 
wait to consider whether that could be strictly called a proceeding in par- 
liament What was printed for the use of members was certainly a privi- 
leged publication ^ but I am not prepared to say that to circulate a copy of 
that which was published for the use of members, if it contained matter 
of au usurious tendency to the character of an individual, was legitimate^ 
and could not be made the ground of prosecution. I should hesitate to pro- 
Doonce it a proceeding in t>arUament in the terms given to some of the 
judges in that case : but it is not necessary to say whether that t>e so or 
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either house of parliament ^o be csdled before the infe- 
rior tribunals. But it does not therefore follow, that be* 
cause a member, for the sake of public good, may speak 
as he pleases in parlian^ent, — ^before an assembly, the 
established rules of which will restrain any mischievous 

not, because this does not range itself within the principles of that case. 
How can this be considered as a proceeding of the commons house of par- 
liament } A member of th^t house has spoken what he thought material^ 
and what he was at liberty to speak ia his character as a manber of that 
house. So far he was privileged: but he has not stopped there ; bujt un- 
authorized by the house, hats chosen to publish an account of that speech 
in what he has pleased to call a more corrected form, and in that publication 
has thrown out reflections injurious to the character of an individuaL The 
ooly question is^ whether the occasion of that publication rebuts the inference 
ofmaUce arising from the matter of it Has be a right to reiterate these 
reflections to the public ? and to address them as an oro/tb md populumt in 
order to explain his conduct to his constituents ? There is no case in prac- 
tice, nor I believe any proposition laid down by the best text writers upon 
the subject, that tends to sucii a conclusion. The case of Rex v. WrighU 
indeed, determined that a proceeding in parliament could not be deemed 
libellous \ but that d«es not warrant a publication of it in every news- 
paper, as was held in Rex v. Lord Ahiiufdon. As Curty v. Wulter, it is no^ 
necessary for the present purpose to discuss that case: whenever that be- 
comes necessary, I shall say that the doctrine there laid down must be 
understood with very great limitations, and shall never fully assent to the 
uoqoahfied terras attributed in that case to Eyre, C. J. In the pceteot 
caae the question was left to the jury, whether the publication was libellous, 
taking into their consideration all the circumstances ^ and nothing was 
subtracted from their consideration. The jury have found that it was ^ and 
I can see no ground for drawing the subject again into discussion, in order 
to excite doubts which do not at present exist. In Lmke v. Kinp, the judg- 
ment of Lord Hale and of the other judges was founded upon this point, 
▼iz. that it was the order and course of proceedings in parliament, to 
print and deliver copies, of which the court ought to take judicial notics. 
In order, therefore, to bring this case within the rule in Lttke v. Kinifp we 
ought to find that it is the order and course of proceedings in parliament, 
that members should print their own speeches, and that this court will take 
judicial notice of such a course of proceeding. The very statement of the 
proposition shews it to be untenable. It is therefore neither within Lak^ 
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indecoram,— that he may therefore publish his speech 
in the shape of an appeal to the people ; that he may 
convert a parliamentary speech into a popular harangue, 
and carry his privil^e of parliament as a shield against 
legal responsibility, where the reason of such privilege 
totally ceases. 

The privilege is not absolute, but relative ; it is not 
personal, but local; an^ where the reason ceases, and 
the condition of place does not exist, the promulgation 
or publication of slanderous and libellous matter (the 
privilege being divested with the reason and considera- 
tion of it), necessarily stands forth in its own nature, 
subject to the controul and punishment of law. 

In a court or council of public inquiry, such as are 
the two houses of parliament, the. accusation of indi- 
viduals must frequently occur. The public good 
requires, that there should be no restraint beyond the 
rules of the house itself; and the gravity and dignity 
of the assembly considered, the probable mischief to an 
individual cannot for a moment weigh against the 
public good of such freedom. But the mischief would 
become intolerable, if a member of parliament, having 
any malignant passion against an individual, might, 
by first legitimating his slander by carrying it through 
the house, thereafter publish it without responsibility 
to the laws. 

The next species of libels is that which defames a 
man in his office, profession, trade, or calling. 

V. King^ nor Bex y. Wrigkt^ giWDg to that ease its fullest effect; and erea 
if it were» perhaps the conrt would lay down the doctrine with somewhat 
more limitation than is to be found in that case.'* 

The other judges concurred In this opinion. The Kimg mffmmi Cretvey, 
E$q. Jf . P. 1 MauU and Selwyn*i ReparU, 97S. 
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OF LIBELS AGAINST A MAN WITH RESP£CT TO HIS 

OFFICE. 

The legal acceptance of the term office is the exer- 
cise of some public duty, or private trusty adcnowledged 
by law. An officer, therefore, is a legal person ; that 
is to say, having a distinct and proper legal designa- 
tion, and peculiarly protected by the law in the exercise 
and administration of his duties. 

Now, the first and obvious division of offices is into 
two kinds ; offices of honour, and offices of profit. 
The law of libels follows this division with suitable dis- 
tinctions. 

Therefore any imputations against a person who is in 
the enjoyment of an office, either public or private, of 
honour, profit, or trust, which import a charge of unfit- 
ness to administer the duty of the office, arc libels. 
BuUer, N. P. 4. 

A distinction is here usually taken between an office 
of profit and an office of honour ; but the distinction is 
not a sound one, &nd though it may apply to an action 
for words, it does not extend to an action for a* libel. 
This will appear hereafter. 

If a person be in an office of profit, it is libellous to 
impute to him either inability, want of integrity, or any 
thing which amounts to it. But if the office be an 
ofiSce of honour, it is said no action lies, except the 
import of the words be a charge of dishonesty. But 
in either case, charging a man with inclinations and 
principles, which show him unfit for an office of trust 
or honour, is libellous without charging him with any 
act. As to charge a justice of peace, or a member of 
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parliament, with '^ being a Jacobite/' and for bringing in 
the Pretender. How v. Prinn. Salk. 695. Bull. N. P. p. 5. 

Our law books, under this head, usuatUy enumerate 
five kind of officers : — 1. A judge; 2. A member of 
parliament ; 8. A justice of peace ; 4. Officers of a 
court ; 5. Persons in public, or even private trusts.' 

Thus, to write of a man that he is a corrupt judge ; 
—of a member of parliament, that he is an enemy to 
the established church -, to write of a justice of peace, 
that he is a debaucbed man, and not fit to be a justice 
of peace ; of any person in a public office, that he is a 
cheat ; to write of a commissioner for examining wit- 
nesses, that he is a corrupt man -, to write of a church- 
warden, that he has cheated the parish ; or of a ba liff, 
or of any servant, who is to account for money receiv- 
ed, that* he is a cozening knave to the person who 
employs and confides in him ; — all these written impu- 
tations, from their tendency to produce a breach of the 
peace, and their manifest private injury, are the sub- 
jects of indictment, information, and action at the suit 
of the individual.' 

It may be necessary to add, for the sake of reference 
to the authorities, that the greater part of these cas^ 
were actions for words; but they apply, a fortiori^ to 
zvritten zoards; that is to say, to libel. 

Under this division we shaU conclude with a case, in 
which it was determined by Lord Hardwicke, that a 
charge against trustees of a breach of private trust re- 
posed in them by the parishioners was libellous. 

The defendants, churchwardens of the parish of 

"' Com. Dig. Action on the Caic, title Office, 247 5 Bac. Abr. Vol. VL 
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Lambeth, bad been convicted of an information, tried 
at the Surrey Assizes, of a libel in giving public notice 
in the church, thereby desiring the parishioners to 
meet and assist them in correcting several abuses, 
which, by reason of the pretended authority of the 
trustees appointed by the parish for the management ' 
of the workhouse, had been suffered to be committed. 
Amongst many other objections to the information, it was 
contended in arrest of judgment, that this was no libeL 
Lord Hardzvicke, C. 7. — " It cannot be taken upon 
this information, that this is a charge on the trustees of 
any breach of public trust, the erection of this work- 
house, and the government thereof, not appearing to 
be by. act of parliament, or any public authority, — ^but 
a breach of private trust reposed in them by the pa- 
rishioners ; and any such charge is equally punishable 
as a libel/ 

OF LIBELS AGAINST A MAN IN RESPECT TO HIS PRO- 
FESSION AND CALLING. 

Words, in themselves "not actionable, become so, 
when any person is thereby disgraced or injured in his 
profession, or any art. which he practises. 

Though it may be difficult to prove the special 
damage resulting from such slander as affects a man in 
his profession, nothing is more clear, than that it has a 
direct tendency to injure the person of whom it is pub- 
lished, and is therefore actionable. 

Numerous cases are collected in the books of actions 
on the case for words published of a man in his profes- 
sion. If actions lie for mere words of this description, 

f The King r. Griffin and oihirs, JRep, Tempore^ Hm-dvnekef p. SO. 
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a fortiori may they be maintained^ when the words are 
rendered more extensively and permanently mischievr 
ous by writing. 

It will not be necesssury to cite cases which apfdy to 
this species <^ defamation, wherein there is an agree* 
ment between the action for words and the action for 
a libel. There is, however, this important distinc- 
tion, — ^that, whilst an action on the case only is given 
for words affecting a man in his profession, an indict- 
ment or an information will lie for the same slander^ 
when written, from its tendency to provoke a breach of 
the peace. Hawk. V. C. c. 73, § 3. 

It is evident, moreover, from the authorities, that 
words written of a man, tending to disparage him in 
his profession, will support an action, although the 
same words, when spoken, would not/ 

' Action for printing and pubKshing a false and malicioot libel against 
the plaintiff, containing, amongst other things, these words and matters in 
an answer to a petition preferred by the plaintiff to the house of commona 
against the defendant, — ** The prosecutor is Mr. King, whose violence both 
formerly and lately is yery notorious, to say nothing before his Mi^iesty^s 
happy restoration, of which much might be said too horrid to be related, 
which this respondent passeth by, in regard of the act of oblivion, thoogh 
the three years therein mentioned are long since elapsed,** — and also said 
in the consistory court in Lincolnshire with a loud voice, in the presence 
of many people,-^** that be would strike at the root;" whereas this le- 
^xmdent conceives (always referring himself to the judgment of this ho- 
nourable house), that there is no root under God of ecclesiastical govern* 
ment, but the King himself (and in the margin, with an asterism, there are 
those words,-*S(s/lem quoad poiesttUem coereivamj ; and that the plaintiffs 
petition is stuflfed with illegal assertions, ineptitudes, imperfipcUoos^ clogged 
with gross ignorances, absurdities, and solecikas) \ by reason of which 
words and libel he is damnified in his good name and credit and profestian 
of a barrister ai law, 5,000/. Upon not guilty pleaded, a special verdict 
was found and damages given to 150/. Which special verdict found those 
words in the margin, omitted in the declaration; and this clause alko^ 
always referring himself to the judgment of this honourable house. 

Sir Robert Atkyns pro Quer*, cited Yelv. Rep. p. 151^ and Hob. Rcp« 
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But with respect to this species of defamation^ there 
are certain limits^ which the r^i^son and policy of the 
law have established, to preserve the confidential in- 
tercourse of business, and tp give a liberal freedom to 
such discussions in which society .is interested. — This 
principle is apparent from the following cases. 

A letter written confidentially to persons who em- 
ploy A as their solicitor, conveying charges injurious 
to his prof essional character in the management of cer* 
tain concerns which they had intrusted to him, and in 
which B the writer of the letter was likewise interested, 
cannot be considered a libel, and made the subject of 
an action for damages.! 

ISO— Stephens pro defendant, insisted that the words, as recited» were too 
genera] to ground an action upon. 

H^e, Chief Bwrmu-^There i» no material variance betwixt the declara- 
tioB and the special verdict ; and althoagh such general words spoken* 
Once, without writing or publishing them, would not be actionable, yet 
here they being writ and published, which contains more malice than if 
they had been but once spoken, they are actionable, and the court being 
all of that opinion, judgment was given, pro the plaintiff. King v. Lake, 
Hardret, 47 K 

y Action fbr a Hbel on the plaintiffin bis profession as a solicitor.— Plea, 
the General Issue. 

The libel set out in the declaration, was eoutalned in a letter written 
hy the defendant to Messrs. Wright and Co. bankers, s^ Nottingham, 
and charged the plaintiff with improper conduct in the management of 
thctr concerns. It appeared, however, th«C the letter was intended as 
a coofidential communication to these gentlemen, and that the defend- 
ant wma himself interested in the alikirs whkb he supposed to be nni- 
Aanaged by the plainflff. After the caae bad been opentd by the plahitiff's 
coonvel. 

Lard ElUnhprauph said, if the letter had been written by the defendant 
coHfideotially, and under an impression that its statements were well 
fovnded, be was clearly of opinion that the action could not be maintained. 
It j/nm iosposslble to say that the defendant had malidously puMished a 
libel to aggrieve the plaintifi^ if he was acting honmfiitf with s view to the 
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It has likewise been decided, that it is not libellous 
to ridicule a literary composition, or the author of it, 
in so far as he has embodied himself with his work ; 
and that if he is not followed into domestic life for the 
purposes of personal slander, he cannot maintain an 
action for any damage he may suffer in consequence 
of being thus rendered ridiculous. Sir John Carr, Knt. 
V. Hood and another. 1 Camp. Rep. 356' 

interests of himself and the persons whom he addressed ; and if a commuo 
nication of this sort, which was not meant to go beyond those immediately 
interested in it, were the subgect of an action for damages, it would be im* 
possible for the affairs of mankind to be conducted. His Lordship referred 
to a case of Cleaver v. Sarrmtdef tried on the northern circuit while he was 
at the bar, where, in an action like the present, it appeared that the letter 
had been written confidentially to the Bishop of Durham, * who employed 
the plaintiff as steward to his estates, to inform him of certain supposed 
mal-practices on the part of the plaintiff j upon which the judge who pre- 
sided, declared himself of opinion, that the action was not maintainable, as 
the defendant had been acting bona fide; and the nonsuit which he directed 
bad been acquiesced in, from a conviction entertained by the plaintiff^s 
counsel of its being founded in layf. The parties consented to withdraw a 
juror. HilaryTerm, 44 Geo. III. 1808 j 1 Camp, Rep, £67» M*Dimpatty. 
Claridge. Dunman t. Bipg, T. T. 48 G. Ill, 

* The declaration stated^ that the plaintiff, before the publishing of any 
of the libels therein-after mentioned, was the author o( and had sold for 
divers large sums of money, the respective copyrights of divers books re- 
spectively published in 4to. yet that defendant intending to expose him to» 
and to bring upon him great contempt, laughter, and ridicule^ falsely and 
maliciously published a certain fklse, scandaloui^ malicious, and defiuBatory 
libel, in tiie form of a book, of and concemiag the said Sir John, and of 
and conttming the said lx>oks of which the said Sir John was the author as 
aforesaid, which same libel was entiUed, ** My Pocket Book» or Hints for a 
Ryghte, Bilerrie, and Conceited Tour, in quarto, to be called the Straager 
in Ireland in 1 805 j** the declaration set out other particulan, and conclud- 
ed by laying a special damage, that the said Sir John had been preveoted 
and hindered from selling to Sir Richard Phillips, Knt for a large sum of 
money» to wit 6002. the copyright of a certain book er work of him the 
^d Sir Jabn, af which the said Sir John wai the author, cootatoing aii 
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Bdt in cases of this kind the law will always distin- 
guish between the spirit and liberal freedom of criti- 
cism and the malice of a libeL The question will 
always be, quo ardmo the defendant has been actuated ? 
Has his object been to put down a nuisance to litera- 
ture, or to prejudice the plaintiff. — " Liberty of cri- 

account of a tour of him the said Sir John tliroagh part of Scotland, which^ 
bat for the publishing the said false, scandalous, malicious, and defamatory 
libels, he the said Sir John would, could, and might have sold to the said 
Sir Richard Phillips for the said last-mentioned sum of money .*-Plea,-^ 
Not Guilty. 

Lord ElUnboroughf as the trial was proceeding, intimated an opinion, 
that if the book published by the defendants only ridiculed the plaintiff as 
an author, the action could not be maintained. 

The counsel for the plaintiff allowed, that when his client came forward 
aa an author, he subjected himself to the criticism of all who might be dis- 
posed to discuss the merits of his works; but that criticism must be fair and 
libera) ; its object ought to be to enlighten the public, and to guard them 
against the supposed bad tendency of a particular publication presented to 
them, not to wound the feelings and to ruin the prospects of an individual. 
The object of the book published by the defebdants clearly was, by means 
of imnuNlerate ridicule, to prevent the sale of the plaintiff's works, and 
entirely to destroy him as an author. In the late case of Tipper y, Ta* 
hartw 1 Camp. 352, his Lordship had held that a publication by no 
means so offensive or prejudicial to the object of it, was libellous and 
actionable. 

Lard EUenbarougK-Au that case the defendant bad wisely accused the 
plaintiff of publishing what he had never published. Here the supposed 
libel has only attacked those works of which Sir John Carr }» the avowed 
author ; and one writer in exposing the folhes and errors of another, maj 
make use of ridicule however poignant. Ridicule is often tlie fittest 
weapon that can be employed for such a purpose. If the reputation or 
pecuniary interests of the person ridiculed suffer, it is damnum ahsqu* in- 
juri6» Where is the liberty of the press if an action can be maintained on 
such principles? Perhaps the plaintiff's Tour through Scotland is now 
unsaleable; but is he to be indemnified by receiving a compensation in 
damages from the person who may have opened the eyes of the public to 
the bad taste and inanity of his compositions? Who would have bought 
the works of Sir Robert Filmcr after he had been refuted by Mr. liocke? 

D d 2 



Digitized by 



Google 



204 

cism/* says Lord EUenborough, ^^ must be allowed, or 
we shall neither have purity of taste or morals. Fair 
discussion is essentially nece^ary to the truth of history 
and the advancement of science. That publication, 
therefore, I shall nerer consider as a libel, which has 

but shall it be said that he might have sustained an actiou for defamalioa 
against that great philosophert who was labouring to enlighten and ame- 
liorate mankind ? We really must not cramp observations upon authors 
and their works. Tliey should be liable to criticism, to exposure, and even 
to ridicule, if their compositiQns be ridiculous ^ otherwise the first who 
writes a book on any subject will maintain a monopoly of sentiment 
and opinion respecting it: this would tend to the perpetuity of 
error. Reflection on personal character is another thing. Shew me an 
attack on the moral character of this plaintiff, or any attack upon his cha- 
racter unconnected with his authorship, and I should be as ready as any 
judge who ever sat here to protect him ; but I cannot hear of malice on 
account of turning his works into ridicule. 

The counsel for the plaintiff still complaining of the unfairness of this 
publication, particularly of the print affixed to it, the trial proceetjfd. 

The Attorney-General having addressed the jury on behalf of the de- 
fendants. 

Lord Ellenhcrough said, " Every man who publishes a book commits 
himself to the judgment of the public, and any one may comment upon bis 
performance. If the commentator does not step aside from the work, or 
introduce fiction for the purpose of condemnation, he exercises a fisir and 
legitimate right. In the present case, had the party writing the criticism 
followed the plaintiff into domestic life for the purposes of slander, that 
would have been libellous ; but no passage of this sort has l>een produced, 
and even the caricature does not affect the plaintiff, except as the author 
of the book which is ridiculed. The works of this gentleman may be^ lor 
aught I know, very valuable ; but whatever their merits, others have a 
right to pass their judgment upon them, — to censure them if they be cen- 
surable, and to turn Uiem into ridicule if they be ridiculous. The critic 
does a great service to the public, who writes down any vapid or useless 
publication, such as ought never to have appeared. He checks the disse- 
mination of bad taste, and prevents people from wasting both their time 
and money upon trash, i speak of fair and candid criticism; and this every 
one hat a right to publish, although the author may suffer a loss from it< 
Such a loss the law does notconsiderasan injury ; because it is a lots which 
the party onghtto sustain. It is, in short, the loss of fiune and profit to wbicb 
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for its object, not to injure the reputation o£my indi- 
vidual, but to correct misrepresentations of facts, to 
refiite sophistical reasoning, to expose a vicious taste 
in literature, or to censure what is hostile to morality/' 
Tabbart v. Tipper, I Camp. S52. 

But although it is lawful for an author to animad- 
vert upon the conduct of a bookseller in publbhing 
boolLs of an improper tendency, it is actionable fidsely 
to intpute to him the publication of an^ iimnoral or 
absurd literary production. S. C. 

It is not a libel for the editor of a public newspaper 
to comment fairly on any place of public entertain- 
ment, or on any public performer.- But if done mali- 
ciously, and untruly, it becomes the subject of an ac- 
tion. Dibdin v.Swan^ 1 Esp. I N. P. 28.* 

he was never entitled. Nothing can be conceived more threatening to the 
liberty of the prets than the species of action before the court We ought 
to resist an attempt against free and liberal criticism at the threshold.**—- 
The Chief Justice concluded by directing the jury, that if the writer of the 
publication complained of had not travelled out of the work he critidaed 
for the purpose of slander, the action would not lie ; but if they could dis- 
cover in it any thing personally slanderous against the plaintiff, unconnect- 
ed with the works he had given to the pubKc, in that case he had a good 
cause of action, and they would award him damages accordingty.^Verdict 
fbr the defendants. 

» This was an action agaiust the defendants for a libel. 

The plaintiff was the proprietor of a place of public entertainment called 
Saus Souci, where he sang and performed certain songs which were sup- 
posed to be written and composed by himself. 

The defendants were the editor and printer of a public newspaper called 
The World. The libel ibr which the action was brought, was a paragraph 
which appeared in that paper, insinuating that the songs were not in fact 
written by the plaintiff^ but by a person of the name of Bickerstaff, with 
wbcrai the plaintiff had formerly been connected in bringing out several 
musical pieces, which bad been performed with a considerable abare of ap- 
plause. The paragraph furthar mentioned, that on the first night of the 
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In respect indeed to public entertainments, the right 
of fair examination, as applied to the performances and 
the merits of actors, is part of the privileges which the 
frequenter of such places purchases with his ticket. 
It is a part of the contract which he makes with the 
managers, and the managers with him. It is moreover 
an useful, and what is the main legal consideration in all 
imperfect rights of this kind, it contains nothing in it 
dangerous to the public peace, so long as confined to its 
proper object. But if it trespasses beyond its just end, 
and becomes either malicious, or inciting to disorderly 
clamour, it is both an injury to the individual, and an 
undoubted interruption of the public peace. The re- 
view of books, and written censures upon authors, fall 
under the same general reasoning. They are allowed, 

performance there had been a very thin audience, and that compoied of 
perBons admitted under orders: that the music of the songs was of Tery 
inferior composition, and that the applause bestowed on the performance 
was only from the persons who had so gained admittance ; whereas the 
songs, both as to the words and music, were the composition of the plain* 
tiff only — ^There was, in truth, a very full audience, and the applause was 
genuine, and from persons no way connected with the plaintiff. 

Lord Kenton stated the law on this subject to be—that the editor of a 
public newspaper may ikiriy and candidly comment on any place or species 
of public entertainment; but it must be done fieiirly, and without malice or 
view to injure or prejudice the proprietor in the eyes of the public. That 
if so done, however severe the censure, the justice of it screens the editor 
from legal animadversion ; but if it can be proved that the comment is un* 
just, malevolent, or exceeding Uie bounds of fair opinion, that such is a 
libel, and therefore actionable. 

Case will not lie by the proprietor of a place of public amusement for 
libelling a performer, who was thereby prevented from appearing, by 
which he lost the profits of his performance; the said performer being de- 
terred by such libel from appearing on the stage. Ashley v. Harmon, 1 Esp* 
N. P. 48. Peake$ N. P. 194. 
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when fair and just, on account of the general interest 
which every society must be presumed to have in sound 
literature ; but when such criticisms are evidently ma- 
licious, or buch as the law presumes to be so, from their 
exaggeration and manifest injustice, whether from the 
malice, insufficiency, or culpable negligence of the cri- 
tic ; all such criticisms, being a clear injury, would be 
undoubtedly libellous. 

OF LIBELS WHICH TEND TO INJURE A MAN IN HIS 
TRADE OR EMPLOYMENT. 

Every man has a right to the fruits of his industry, 
and, by a fair reputation and character in his particular 
business, to the means of making his industry fruitful. 
At common law therefore an action lies for words which 
slander a man in his trade, or defame him in an honest 
calling. As to say of a merchant ©r tradesman, he is a 
bankrupt. I Rol. 6UpL 35, 40. So to charge a man with 
deceit in his trade; or other mal-practice. l-Ro/.59, 62. 
But words, not actionable in themselves, did not become 
actionable when spoken of a man in his trade, unless it 
were shewn by a colloquium, or special averment, that 
they touched him therein. Bay, 75. 

In regard to defamation which affects a man in his 
trade, the same rule applies to written as to parole 
slaqder; though defamation, when written, may be 
actionable, under certain circumstances, when the same 
words, if spoken, would nofe*" 

^ In an action upon the case for a libel» the plaintiff declared that he had 
obtained a patent to be gunsmith to his royal highness the Prince of Wales, 
and that it having been advertised in one ofOhe public newspapers called 
the Craftsman, that he had the honour of making for and presenting to his 
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The law, however, respects communications made in 
confidence, notwithstanding they may be false and erro- 
neous, and prove injurious to the party. But if the 
conununication be malicious as well as false^ and under 
the cloak of private confidence be meant to defame, it 
is no longer within the protection of the rule. 

royal highnets a gun of two feet fix inches long in the barrel, which would 
carry as far as guns of a foot longer in the barrel, made by any other per- 
son of that trade ; that it was so much approved, that the i^intiff had the 
honour of kissing his royal highnesses hand ^ and that the defendant felsely 
and maliciously, and with an intent to scandalize the plaintiff in hb aK 
and profession, did, 4th January, 1741, in the said public paper publish 
and advertise of the plaintiff, concerning his said art and profession, tnlcr 
«/ta to this purpose : ** Whereas there was an account lately in the Crafts- 
nan, of Mr. John Harmao, gunsmith, his making guns of two feet mx 
inches in barrel, to exceed any made by others of a foot longer (with 
whom it is supposed he is in fee) ; this is to advise all gentlemen to be cau- 
tious, the said fj^nsmith not daring to engage with any other artist in town, 
nor ewea did he make aay experiments^ but out of a leather gun, as aoy 
gentleman may be iaformed at the Cross Guns in Long- Acre," l>eiag the 
defendants shop, by which the plaintiff lost several customers to his 
damage. After not guilty pleaded, there was a verdict for plaintiff, and 
60/. damages. 

It was moved in arrest of judgment, that the advertisement in the newa- 
paper was no libel^ and that if one tradesman will pretend to be a greater 
artist than others, it is lawful for them to support their credit in the same 
way; andthvcoort held, that though the defendant or any other of the 
trade might counter advertise what was published of the plaintiff, viz. that 
he could do more than any other man of the trade, yet that should have 
been done without any general reflections on hidi in the way of his busi- 
ness: that the defendant had not contained himself within these bounds, 
ibrt that the advke toall gentlemen to be cautions^ was a reflection on bis 
honesty, aiif he would deceive the world by a fictitious advertisement, and 
had a plain tendency to discourage people from dealing with him ; and the 
allegation that he wouM not engage with any other artist in town, was 
setting him below the rest of his trade, and calling him a bungler in gene- 
ral terms, and not relative to the precedent mattery it was charging the 
^ plaintiff with being the last of his trade, for the words not daring to en- 
gage, &c. stand independent of the words next following, viz. nor did be 
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An action will not lie by, a servant against his fonncr 
master, for a letter written by him, in giving a charac- 
ter of the servant, unless the latter prove the malice, 
as well as felsehood of the charge; even though the 
master make specific charges of fraud. Edmonson v. 
Siephemon^ Bull. N. P. 8 ; and Weatherston v. HamkinSy 
IT. R. 110. 

So communications which respect a man^s trade, 
when confidential, are not actionable. Thus Ay may 
lawfully state to By in an unreserved manner, his opi- 
nion of C*s conduct and character, provided it be done 
bona^fidty whatever may be the charges which are im- 
puted to him. 

This rule, or rather limitation with respect to the ge- 
neral law of libel, applies equally to words written and 
spoken. It is meant to protect the communications 
of business, and the necessary confidence of man in 
man.c 

ever make the said experiinent» &c. so tbat be was charged generally with 
the waot of skill} that the words, except out of a leather guo» was charg- 
ing him with a lie^ the word gun being vulgarly used for a lie, and gunner 
for a liar; and that therefore the words were libellous: the plaintiff had 
judgment, the court be\ng of opinion that it tended to discredit him in hia 
business. Easter Term, 4 Geo. I(. 1731. ^Stnu 888, 899* JSonuini K. B, 
280f 4S8. Ft%i^. 1«1. pi. 6. 253. pL «. 3 Bui. Abr. 491, 492. 4 Bwo. Abr. 
494. Hamum v. Ddtmy. 

^ Action for words. Plea, not guilty. The plaintiff was a dealer in 
beer, buying it of brewers^ and selling it to publicans. Wishing to open 
an account with the defendant, a brewer, one Leigh became his surety for 
the price of such quantities of beer as should from time to time be supplied 
to blm, the defendant promising to inform Leigh of any default in his 
payments made by the plaintiff. After the parties had dealt together for 
some tioie, the defendant went to Leigh, and spoke to him in very oppro- 
brious terms of the plaintiff ^ saying, that he wished to cheat him, that he 
had sent back, as unmerchantable, beer which he himself had adulterated ; 
that be was a rogue and a rascal, &c. , At this period there was a sum of 
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OF LIBELS WHICH EXPOSE A MAN TO RIDICULE, SCOBN^ 

&C. &C. 

The next class of libels is that, which by holding 
up a man to scorn and ridicule, and, still more, to any 
stronger feeling of contempt or execration, impair him 
in the enjoyment of general society, and injure those 
imperfect rights of friendly intercourse and mutual be- 
nevolence, which man has with respect to man. 

money due from the plaintiff to the defendant* in respect of the beer <br 
which Leigh had given a guarantee. 

Lord-ElUnbmrougk. — lam inclined to think that this was a privileged 

communication. Had the defendant gone to any other man and ottered 

these words of the plaintiff they certainly would have been actionable. 

Bui Leigh* to whom they were addressed, was guarantee for the plaintiff; 

and tlie defendant had promised to acquaint him wHen any arrean were 

due. He therefore had a right to state to Leigh what he really thougbt 

of the plaintiff *s conduct in their mutual dealings; and even if the repre* 

sentations which he made were intemperate and unfounded, still if he 

really believed them at the time to be true, he cannot be said to hare acttd 

maliciously, and with an intent to defame the plaintiff. To be sorc^ he 

could not lawfully, under colour and pretence of a confidential oommoni* 

cation, destroy the plain tiff*s character and iqjure his credit: but it mutf 

have the most dangerous effects, if the communications of bnsiiiciB- are to 

be beset with actions of slander. In this case the defendant seems to hare 

been betrayed by passion into some unwarrantable expreasioDa. I wiO 

therefore not nonsuit the plaintiff; and ft will be for the jury to say, wbe. 

ther these expressions were used with a malicious intention of degrading 

the plaintiff, or, with good faith, to communicate facts to the surety whkii 

he was interested to know. The parties agreed to withdraw a jaror<«— 

Trinity Term, 48 Geo. III. ; 1 Cmrnp. Rep 269, Dunnum v. Bigg. 

A libeUous letter addressed to the party himself is not actioaablc^ 
though it may be the subject of an indictment King v. OUar. Sep. N. 
P. Vol. 4, p. 117. 
This was an action for words, with a coont for a libel 00 the plaintiff. 
The declaration stated that the plaintiff was an attorney ; and the libd 
as well as the words were laid as written and spoken of him as an attornejy 
and actionable as referring to his profession. 
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It is chiefly in this branch of libels, that the action 
for words spoken, and for words written, substantially 
differ. The common law, in respect to our natural 
passions, gives no action for mere defamatory words, 
which it considers as transitory abuse, and not having 
substance and body enough to constitute an injury, by 
affecting the reputation. It confines, therefore, the 
action for slander, to such of the grosser kind of words 

The fkctf of the cate^ as proved on the part of the plaintiff were these : 
the plaintiff had been employed as attorney to one Neate, to sue the de- 
fendant for a debt due to him. The defendant consented to pay the debt 
and costs. He receired ihe plaintiff's bUl of costs j but coniidering it as 
exorbitant^ he sent the amount of the debt and costs, accompanied with a 
letter to the plaintifl^ to the following e£foct : ''I hare sent you the money* 
but I desire to have a bill, in order that I may have it taxed, to shew the 
world bow villanously you have conducted yourself.*' This letter was the 
libel charged in the declaration. 

The words proved were^ ** I have taken out a judge's warrant to tax 
Phillips's bill : I'll bring him to book, and shall have him strudc off the 

Lord Kenyan ruled these words not to be actionaUe. His lordship ad* 
ded, ** had the words been, * He deserves to ft>e struck off the roU,* they 
would have been actionable ; but here they were spoken only with refer- 
ence to the overcharge in the bill.** 

The plaintiff proved the defendant's hand- writing to the letters, and the 
delivery to him. 

On this evidence, the counsel for the defendant, olrjected: that the man- 
ner in which the supposed libel was proved to have been published, was 
not actionable. He admitted that it might be the object of an indictment, 
as tending to incite the plaintiff to break the peace; but that the libellous 
matter being contained in a private letter, addressed to the plaintiff himself, 
and only delivered int6 his own hands, was not that publication which 
the law required to constitute a libel, upon which an action could be main- 
tained. To nuke a private letter a libel, it must be addressed to a third 
piersoDt not to the party himself otherwise no action could be maintained. 

Lord Kenyon assented that the law was as stated; and the plaintiff was 
nonsuited. PkUhps v. Jansonf 98 Geo. III. 9 Esp, 63d. 
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as impute positive crimes, or by charging a man with 
contagious disorders, tend to expel him from society,— 
and to words which injure him in his profession and 
calling. It does not consider words amounting to a 
breach of the peace, and therefore gives neither in- 
dictment nor information for unwritten slander, except 
in the case of seditious language, or words reflecting 
on a magistrate in the immediate execution of his 
office. 

The reason of the law in this distinction is simple 
enough. It was necessary to punish the grosser and 
more palpable injuries, and it was equally convenient 
to pass over the less. The law, therefore, by classing 
the greater injuries, established the criteria of this dis- 
tinction, and adhered to it closely in its practice. This 
reason however ceased, when the words, by being writ- 
ten, could no longer be cbnsidered as the results of 
transitory passion or venial levity, but therein gained 
the shape and efficacy of a mischievous malignity. 

The act of writing is in itself an act of deliberation, 
and the instrument of a permanent mischief. What 
before was mere convitium, and contumely, grew into a 
deliberate charge and accusation. The law, therefore, 
both with respect to the public peace, and the preven- 
tion of private injury, allowed an indictment and infor- 
mation, as well as an action on the case, for words 
written, which it denied to words spoken/ 

* Many cases proves that the same words, when writteo, are actionable, 
which are not so when spoken. Where words directly tend to the breach 
of the peace, as if one man challenge another, they are indictable; but for 
mere ill language, as we have above said, there is no remedy. It is a re- 
straint belonging to manneis. But for small offtnces committed by word% 
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As every person desires to appear agreeable in life, 
and must be highly provoked by such ridiculous repre- 
sentations as tend to lessen him in the esteem of the 
world, and, by the sure effect of ridicule, to cast a 
shade upon his talents and virtues, it has been holden, 
that hot only charges of a flagrant nature, and which 
reflect a moral turpitude on the party, are libellous, 
but also such as set him in a scurrilous and ignmninious 
light ; for th^e reflections equally create ill blood, and 
provoke the parties to acts of revenge, and breaches of 
the peace. 

Every thing, therefore, written of another, whicb 
holds him up to that scorn and ridicule that might rea- 
sonably (that is, according to our natural passions), be 
considered as provoking him to a breach of peace, is 
a libel. 

And, in the same manner, all such written abuse as 
may be fairly intended to impair him in the enjoyment 
of society, or to throw a contempt on him which might 
affect his general fortune and comfort, is a positive in- 
jury, and therefore the subject of an action on the case. 

^^ Scandalous matter is not necessary to make a 
libel. It is enough if the defendant induce an ill opi- 



wbich are etmira bonos moreSf the law has another provison, by requiring 
surety for the peace and good behaviour, e Salk. 697» 8 j 3 SM. IQa Hdt 
Bep. 654. 

^%Vord8 tending to defiime a magistrate in the execution of his office are 
indictable as well as actionable. Andr, 384. Many words are indictable 
which are not actionable^ if against honoi nuyrtt^ or the public peace. 
CbfM&sr(aeft» 66. But it should seem that when words are actionably no 
indictment is given. Comb. 13. Rex v. Freaker* In this case the defen- 
<lant was indicted for calling one a thief. Objection taken, that it is ac- 
tiODsble at common law. The indictment was quashed. 
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nkm to be had of the plaintiff^ or to make him con- 
temptible and ridiculous." Per Lord HoU. Cross v. 
Tiln€y,SSalk.i%6. 

Thus, to say of any man he is a dishotiesi man, is not 
actionable, but to publish so, or put it upon posts, is 
^actionable. Skinner, 124. 

An action was brought for dispersing a paper, ac^ 
cusing a gentleman, that he should say, '^ He could 
see no probability of the war ending with France, till 
the little gentleman on the other side of the water was 
restored to his rights'' — innuendo the Pi-ince of Wales. 
Per HoU, C. J. A man may justify in an action on 
the case for words, or for a libel, seats in an indict- 
ment. In case upon a libel, it is sufficient if the 
matter is reflecting — ^as to paint a man playing at 
cudgels with his wife. Brown v. Dyer, 1 1 Mod. 99. 

Where a ticket was delivered by a person to a mi- 
nister after sermon, wherein he desired him to take 
notice, that offences passed now without controut from 
the civil magistrate, and to quicken the civil magistrate 
to do his duty, &c. ; this was liolden to be a libel, be- 
calEise it tended to spread a general contempt upon the 
magistrates, though no magistrates in particular were 
mentioned. Sid. 819 ; Keb. 773 ; The King v. Prin. 

We have already said, that a libel is either scrtptis, 
out sine scriptis. In a larger sense the notion of a libel 
may be 'a{)plied to any defamation whatever, expressed 
either by signs or pictures, as by fixing up a gallows 
against a man's door, and by painting him in a shame* 
iid or ignominious manner. 6 Coke, 125 ; Skin. 133, 
124 ; Hawk. P. C. c. 73, § 2, 

C. forged an order of Chancery, in which were seve- 



Digitized by 



Google 



S15 

ral defamatory expressions against the plaintiff, and at 
the end draws a pillory, and subscribes it for Sir J. H. 
and his forsworn witnesses by him suborned ; this is 
but one complicated act, and an action will lie. Sir 
John Justin V* Col. Culpepper, 2 Shower, 313. 

In a special action on the case the plaintiff declares, 
that he is an hackney coachman, and * the defendant^ 
with intent to disgrace him, did ride Skimmington, 
and describes how, thereby surmismg, that his wife had 
beaten him, and by reason thereof persons, who for- • 
merly used him, refused to come into his coach^ ad 
damimm. Upon not guilty, it was found for the plain- 
tiff, and upon motion in arrest of judgment, judgment 
was Quod querent nil capiat per billam. Raynu 401 « 
Trin. 32. Car. 2. B. h. Mason v. Jennings. 

So carrying a fellow about with horns, and bowing at 
B's Aoor. a Show.3\^, cites ^Str William Bolton v. 
Dean. 

As it has lately become a question, whether there be 
any difference, in point of law, between written and 
unwritten slander, we shall pass to an examination of 
the more modem cases on this subject. It ipust una- 
voidably be done at some length. 

In an action for a libel. Lord Hardwicke made two 
questions, 1st, Whether the words, which it is not 
necessary here to repeat, were actionable if spoken ? 
2d, Whether actionable when written? As to the 
latter question, he siud, there is no necessity to touch 
on it ; but undoubtedly courts do make a distinction 
between words written and bare words. His lordship 
put6 actions and indictments for libels precisely on 
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the same footing. Bradlty v. Methuen. 2 FonCs 
MS. 78. 

In nilars v. Afonsley, it was holden that an action 
would lie for publishing anything in writing which 
tends to render another ridiculous/ 

* This was an action upon the case against the defendant^ for mali- 
dously writing and publuhiog a libel upon the pUontifl^ in the words fo^ 
lowiog»i 



^ Old Villars, so strong of brimstooe you smellt 
^ As if not long since you had got out of hell, 
^ But this damnable smell I no longer can bear, 
*^ Therefore I desire you would come no more here i 
** You old stinking, old nasty, old itchy old toad, 
^ If yon come any more you shall pay for your board, 
- f ** Yoa*ll therefore take this as a warning from me, 

^ And never more enter the doors, while they belong to J. P. 

«< WUneomi, Deeemhtr 4, 17d7.** 

The defendant pleaded not guilty ; and a verdict being found for the 
plaintiff, and sixpence damages, it was moved in arrest of judgment, that 
this was not such a libel for which an action would lie. S§i ^ptr eurimm : 
this b such a libel for which an action well lies. We must take it to have 
beea proved at the trial, that it was published by the defendant maliciously; 
and if any roan deliberately and maliciously publishes any thing in writing 
concerning another, which renders him ridiculous, or tends to hinder map- 
kind from associating or having intercourse with him, an action well lies 
against such publbher. There is no difference between this and the cases 
of the leprosy and plague; and it b admitted that an action lies in those 
cases. The writ de Uprota amovemdo is not taken away, although the dis- 
temper b almost driven away by cleanliness, or new invented remedies : 
the party must have the distemper to such a degree before the writ sbaU 
be granted, which commands the sheriff to remove him without delay, md 
lo€UM soliimium kMUmdtm ibidem prmit vunrii mi^ neper eonmmnem earn- 
funtUi&nem jmom h^mitabu* damnum vel periadum tvemat qmovitmod^ — 
Registrum Brevium, 267* 6.— The degree of leprosy b not material, if you 
say he has the leprosy it is sufficient, and the action lies. The reason of 
that case applies to thb ; the itch may be cooununicated by the air without 
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A letter written to a third person, caUrng the plaintiff 
^' a villain,'^ was holden actionable, without proof of 
special damage/ 

coDUct : it is said to be occasioned by aniinalcula iu the skin, and must 
be cured by outward application ; nobody wili eat, drink, or have any in- 
lercourse with a person who hifs the itch, and slinks of brimstone, there^ 
fore this libel is actionable^ and judgment must be for the plaintiff. Though 
for saying a man has the itch, without more, perhaps an action would not 
lie writhout other malevolent circumstances j for there is a distinction be- 
tween libels and words: a Hbel is pnnishable, both criminally and by 
actloii, when speaking the words would not be punishable eitlier way. 
For speaking the words rogue and rascal of any one^ an action will not lie ; 
but if those words were written and published of any one, an action will 
lie. If one man should say of another that he has the itch, without more, 
aa. action would not lie ; but if he shookl write Ihoae words of another, and 
publish them maliciously, as' in the present case^ no doubt but the action 
well lies. Judgment for the plaintiff p«r <•^ Cur. without granting any 
rule to shew cause. Vithn v. Momley. Etat'er Term, 9 Geo, IJL C. B. 
« Wili. 403. 

' On the trial of an actbn on the case for defiimation, it appeared that 
the defendant had written the following letter of and concerning the plain- 
tiff: — ** After the. communication I had with your son in your absence, I 
but little thought yon would have been made the dupe of one of the most 
infernal villains that ever disgraced human nature ; but 1 suppose you 
were deceived by those whom you thought well of, and whom he will de- 
ceive if they will give him an opportunity : I am told they are respectable, 
and how they can be connected with him is the most aNtonishing thing to 
me. Mr. H. writes nie you called upon him (meaning the plaintiff) on the 
subject of your account, for which the villain gave you his note at &v^ 
months.** The declaration stated, that the plaintiff had sustained special 
damages, and the plaintiff having failed in proving the special damage laid, 
Mucdonald, C. B. was of opinion, that the letter, unsupported by proof of 
special damage, was not actionable, and directed a verdict for the defend- 
ant. 

The counsel for the plaintiff, however, contending that the letter itself 
was actionable, the Chief Baron asked the jury what damages they would 
give, supposing the plaintiff entitled to a verdict in point of law? The 
jury answered one shilling. Afterwards, on a motion to set aside the ver- 
dict forthe d<(ifendant, and to enter a verdict for the plaintiff for one shil- 
ling, the court were clearly of opinion, that any words written and pub- 
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There are other cases to thU point. In Janson v. 
Stuart^ it was holden^ that to print of any person, 
" He is a swindler J ^ was actionable. 1. T. R. 748. 
By referring to that case, however, it will be found 
that the words charged amounted to an indictable 
offence ; it was the accusation of a public fraud. But 
it has been holden, that simply to say of another, 
** You are a swindler^^' is not actionable. Saville v. 
Jar dine. 2 H. Black. 531. Upon this point, see 
likewise. 4 Com. Dig. title libel A. Fitzgibbon, 121, 
253. Harman v. Delany. 

But where there is no imputation on the moral cha- 
racter of the plaintiff; no words of ridicule or con- 
tempt; nothing which can affect his reception in life ; 
or exclude'him from general society, it is no libel ; as 
in the following case for publishing a libel. The words 
were these : — ** The Rev. John Robinson, and Mr. 
James Robinson, inhabitants of this town (Southwold), 
not being persons that the proprietors and annual sub- 
scribers think it proper to associate with, are excluded 
this room.'^ This libel was published in the Cassino 
Room at Southwold, by posting a paper on which 
they were written. The defendant demurred to the 
declaration. — ^The court of Exchequer, on argument, 
held, that the paper, and mode of promulgating it, did 
not amount to a libellous publication. Because 1st, 
It did not, by any^ necessary or probable implication, 
affect the moral fame of the plaintiff. — 2d, That it ^as 
the regulation of a subscription assembly; and the 

lished, throwing contumely on the party, 5 Co. IdJS 4» were actiooable» 
and made the rule abwlute. IM, v. Sian^ Mich. Term, 99 Geo. lU. C. B. 
1 Put and Boi. Sdl. 
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paper might import po more than that the plaintiff 
was not a social and agreeable character, in the inter- 
course of common life. — 3. That the words charged 
him with nothing definite ; threw no blemish on his 
reputation; and^ implied no unfitness for general 
society. 1 Price? s Reports y p. 1 1,^ Robinson v. Jermyn 
and others. 

It has lately, as we have observed above, been ques^ 
tioned in several cases, whether the law gives an action 
for words written, which words, if barely spoken, could 
not sustain the common action for slander. The aim, 
indeed, has been to put upon the same footing and 
equality written and unwritten slander, when the indi- 
vidual affected by the defamation sues for damages 
by action. 

In Thorley v. hord Kerry y which was decided in 
the Exchequer Chamber^ upon a writ of error, brought 
to reverse the judgment of the court of King's Bencb^ 
this point has been at length settled.' 

s The judjpnent of the court wai prooounced by the Chief Justice of the 
CommoD Pleas id the Exchequer Chamber, E. T. 1812. It states the case 
so much at large, that it is unnecessary to enter into it further. 

CkUfJntiiee Mwufidd.^** This was a writ of error brought to reverse 
the judgment of the King*s Bench. It was an action for a libel published 
in a letter, which the bearer of the letter happened to open. The words 
of the supposed libel were to this effect : — ** i pity the nutn (meaning the 
plaintiff) who esn jo farfcrpet what it dne toMmnlfand othen^ at under the 
elomk of religion to deal out mvy, hatred, matiee, uneharitahlenettt and fdte* 
hood.** No doubt this was a libel for which the defhndlsrit at law might 
have been indicted and punished, because, though the libel imputes no 
punishable crimes, it contains that sort of imputation which is calculated to 
vilify a man, and to bring him, as the books say, into hatred, contempt, 
Mnd ridicule. For all words of that description an indictment lies } and I 
pliould hare thought, that the peace and good nam» of individuals were 
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It was once, indeed, a matter of doubt, whether the 
sending of an abusive letter, filled with provoking Ian* 
guage to another, would maintain an action for a libel, 
because there is no publication. But the sending of 
such letter, without other publication, is ckarly sm 

sufficiently guarded by the terror of thii criminal proceeding in sach cases. 
But the question now is, whether an action will lie fbr these words so 
wriHefif when such an aotioo would not He for them if spokin f lam Tery 
sorry it was not discussed in the King^s Bench, that we might have 
had the opinion of all the twelve judges on the point, whether there be any 
distinction between written and parole slander. For myself, after having 
heard it extremely wcdl ail^aed, 1 canoot, upon prhiciple, make any di^ 
fereoce betweea words written (as to the right which arises oat of them of 
bringing an action) and words spoken. For the plaintiff in error it has 
been truly urged, that in the old books and abridgments no distinction is 
taken between words written and spoken. But the distinction has been 
made between written and spoken slander, as far back as the reign of 
Charles the Se<*ond ; and the difference has been recognised by the courts 
at least a century backwards. It does not appear to me, that the rights of 
parties to a good character are insufficiently defended by the criminal 
remedies which tke law gives ; and tiie law gives a very ample Md for 
retribution by action for words spoken, in case of special damage. Far 
words spoken of a man in his trade or profession, of a man in office, of a 
magistrate or officer, an action lies. In the arguments, both of judges and 
counsd, in almost all the cases, where the question has been, whether tliat 
which is contained in a writing be the subject of an action or not, it hat 
been considered, frfaeOier the words, if spoken, v<^ould maintain an actioD. 
It is curious that they have dways adverted to the question whether it 
tends to produce a breach of the peace. But that can be no ground f6r a 
private person suing to recover damages. Again it has been sui, thai 
writing shews a more deliberate malignity. But that can be no gnwod 
for recovering damages without shewing the injury. Again, it is arged» 
that written scandal is more extensively diffused. But an assertion in a 
public place, as on the Royal Exchange, of a merchant in London, may be 
much more extensive than a few printed papers dispersed, or a private 
letter It is true, that a newspaper may be very generally read ; but that 
is altogether casualty. These are the arguments which prevail on aiy 
mind to repudiate the distinction between written and unwritten scandal. 
The tendency and purport of an action are to recover oompenaation ftir 
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ofTence of a public nature, and punishable as nch^ 
inasmuch as it tends 430 create iU Uood, aaid causes a 
disturbance of the public peace. 3 Bac. Ahr. l^S. 
The cases on this bead of libel are very numerous. 
2 Bam. K. A 102; 2 Kd. 58 ; The King v. Cmtcr. 
2 Etmt Rep. 561, and 4 £sp. N. P. 1 17- 

So an endeavour to provoke another to send a chal- 
lenge to fight is an indictable offence, particularly when 
such provocation is given by writing, containing libel- 
lous matter. The King v« Phillips, 6 Eiui. 464. In 
this case the cmut of King'fi Bench observed, that to 
write to a man in a provoking manner, ^^ You have 
behaved like a blackguard,^' gives the character of a 
libel to the letter. S. C/ 

ctoe dimtge, luppoted to be suttaioed by the pimUS bf remoa •f the 
li^l. The tendency of Uie libd to provoke a breach of the peacet or the 
degree of malignity whieh actuates the writer^s mind, can have nothing to 
do wilh the question. If the natter were» for the fimt time, to be decided 
at this day, 1 should have no hesitation in sayings that no action could be 
maintained for written scandal, which could not be maintained for the 
words if spoken. But it has been established by some of the greatest 
Bames kjiown to the law» by Lord Hardwicke^ Hale, 1 believe. Holt, and 
others. Lord Hardwicke has expressly laid it down, that an action may 
be bionght for a ]ibel> when the words spokea, would not maiutain it 
BrmdU^ v. BUlhium, ft F«r£s MS, 78. Coma's Digut i\i\e Libel, referring 
to a case in Fitxgibbon, says, there is a distinction between defamation 
written and spoken. Putting it down there, as he doe\ aa the law, withoit 
aay question or doubt upon it, leads us to suppose that he was of the same 
opioioD. I do not here reca^tolate the cases, but we cannot now, in op» 
poflitioo to them, venture to lay down at this day, that no action can be 
mfttntained for aiiy words writteB, for which an action could not be asaior 
tmined if spokea. Upon these grennds, we thiak that the Judgment of the 
King*a Bench most be affirmed.*' ThffrUy v. Ltrd Kmy, ExeK Oamib 
E. T. 181t. 4 Tfl«iitoa*# lUp.Vib. 

^ This doctrine is fully supported by the case of the QjUmtk v. Lm§U^ 
Salk. 697 \ which was an indictment for saying to a mayor, *' that he 
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But the want ef publication to others (the party 
being no witness in his own cause), excludes him from 
the remedy of an action on the case for such a libel. 
Lord Kenyon, in a case we have cited, sanctions this 
observation. Phillip v. Jayison^ 2 Esp. 693. 

Information for writing a scandalous letter to one 
Hatton Rich, who was indebted to defendant in a large 
sum of money, of which he had delayed him three 
years, by obtaining a protection, &c. The words of 
the libel were, " If he (Hatton Rich) had any honesty, 
civility, sobriety, or humanity, he would not so deal 
with him, and that he one day would be damned, and 
be in hell for his cheating.'^ On Not guilty pleaded, 

wai a rogue and a rascal; and which words were holden not indictable, 
because they did not tend directly to a breach of the peace. In the re- 
port of this case in SMdd, the distinction is taken by Holtf C. J. " that 
if these words had been written, an indictment would have lain ;** Ibr 
as was said in 2 Lard Rtiymond, 1031, S. C. ''thai wot a UM;* Vid^ 
Hick's autf Hob. 215; where a libellous letter sent to the party himself 
was deemed a midemeanor, because it was a prorocation to a challenge 
and breach of the peace. So aceording to 1 Hmok, cap. 63, § 3, it ii 
a very high offence to challenge another, &c. ; or even barely to provoke 
another to send a challenge or to fight; as by dispersing letters full of 
reflections, &c But in WiUiam King's case, 4 Inst, 181, mere words 
of provocation, as liar and knave, though said to be motives and mediate 
provocations for a breach of the peace, were yet considered as not tending 
immediately to a breach of the peace; like a challenge to fight, or a 
threatening to beat another. 

Lord Coke says, it was the opinion of the judges in the Lord Trea* 
8urer*8 case, when he was Attorney-General, that an abusive letter was 
punishable in the King*s Bench, and therefore he had Instructions to 
exhibit an information. Resolved in Wooton v. Edwards ; Popkam, 140. 

Lord Bacon says, that the reason why such private letter u punished 
is, because, in a manner, it enforces the party to whom the letter is 
directed, to publish it to his friends, and thus induces a compulsory pubp 
lication This species of offence was always punishable io the Star- 
Chamber. Popkam, 1B9. 



Digitized by 



Google 



283 ^ 

«nd verdict for the king, an arrest of judgment was 
moved, assigning as a reason, that the subject of the 
letter was not scandalous, but shewed a zeal in the de- 
fendant to maintain the sense of the injury he had sus- 
tained. 

Twisden^ Justice. — ^^ The letter is provocative, and 
tends to the incensing Mr. Rich to a breach of the peace, 
and therefore an information lies; and afterwards the 
court adjudged the letter scandalous, and the defend- 
ant was fined forty marks. Sir T. Raym. 201. 

The cases already cited under this head are sufficient 
to explain the principle of the law in the variety of cir- 
cumstances to which it has been applied, as connected 
with libels of this description. It has been shewn that 
no one can have a right to expose another to public 
scorn and ridicule, and the limits within which the law 
allows such exposure have been pointed out. But there 
are some cases under this division, in which the rule of 
law has been stretched widely, for the purpose of check- 
ing ludicrous and reproachful defamation, as in the cases 
cited in the note.* 

' An iofomuitioii beiDg mored for tgMDtt tbe printer of ^ Lloyd's Ereii- 
iog Post,** for a ladicrout partgraph» giviDg ao acooont of Uie earl of Clan^ 
rickard't marriage wiUi ao actress at Dublin* and appearing with her in 
the boxes with jewels, &c cause was shewn against making tbe rule 
abflolate. Ist, That Lord Clanrickard was not a peer of Great Britain. 
Sed nan mUoMiwr. For per eur, as be is sworn to be a raarrid man» it is a 
high offence, eren against a commoner. Sd]y» That this paragraph was 
taken from another paper, against whose printers informations were also 
mored. Sdly, That in his next paper, Kinnersley bad voluntarily made a 
pubtic recantation. Sed non ^Uomiur. For per cicr, it is high time to put 
a stop to this intermeddling in private families. Rule absolute. The King 
V. Kmnenley, Trinity Term, 1 Geo. Ill, B. R. 1 Bkch^IUp. $94. 
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Having cemsidered that species of libel which the law 
punishes^ from its tendency to proToke or discredit a 
man by irritating or reproachful language, or unjust 
ridicule^ we shall now pass to a dbort consid^eraKion of 
such libels as have a tendency to injure a person, 
though not as belonging to a profession, trade, or 
ealling. 

A. being very oM, and having a good estate which he 
intended to settle on JB, who was his heir general, / <?, 
who had married a niece of A^ wrote a letter to At 
that B was not the son of one of the nwEie of Ay and 

Tbut a rule for ao infbniiation yum granted for reflecting npoD a pcraoo 
who was uusuccessful in a law suit 2 Bamard^ K. B. 84. 

An information was granted against the defendant for publishing a libel 
in the Critical Review, tendhig to tradnet^ ▼i]i^» and ridicnle, admiral 
Knowles, and to insinuate that he wanted oonragenad Teradty; and to 
cause it to be believed, that the said admiral was of a concejted^ obetinale, 
and incendiary disposition, &c. The defendant was convicted of this libel, 
and punished by imprisonment 'the King v. Doctor SmolUttp Si Geo. IL 
1759. K. B. 

The defendant was indicted fur sending to lady Caroline Fox, wife of 
Henry Fox, one of his Majesty*s Privy Council, a certain scandalous paper, 
intituled, ** The case of the orphan and creditors of John Ayliffe (who had 
been hanged for felony), for the opinion of the pul>lic with an addemda of 
interesting quejies for the answer of those it concerns. The libel grossly^re* 
fleeted on Mr. Fox, and the indictment alleged, ** that it tended to dii* 
tnrb the peace and happiness of the said Henry Fox, and to extort money 
to himself, the said defendant.** The King v. BonneU, 1 Geo. HL 1761 
K. B. See likewise the case of The King r. Tkichnase S Geo. III. 1765 
R. B. Digest of the Lam of Libels, 

The oases are very numerous on this head of libel, and it is unnecessar}- 
to cite more. 

An information was lately granted against several newspaper printers, 
for a libel on the bbhop of Deny, contained in a paragraph which repre- 
sented him as a ^ Bankrupt.** The author of this Mbd was given up, and 
convicted at the trial. K. B. HiL Term, 1818. 
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WBfi a hunter o£ taverns, aud that carers women fpUowed 
him ^m London to his house, a^d desired to hear of 
J's death, and that all his estate would not pay his 
debti^, &c. and signed it and sent it sealed and directed 
to A. This was held to be a libel, and /S was fi^^ed 
200/. and B left at liberty to l>ring his af^tiof^ at law, 
SBrawnl. ISl; jPqsch. 10 fac! C.B. Peacock v. Sir 
George ReynellJ" 

But the court obsenred, — ^had the letter been 
directed to the plaintiff himself^ and not to A^ 
it would not have been a libel. Ibid, 152. Or 
if it had been directed to a father for refonnation 
of any acts of his children, it would be no libel; 
for it is only for reformation and not for defamation ; 
for if a letter. contain scandalous matter, and be direct* 
ed to a third person, if it be reformatory, and for no 
refip^t to himself, it shall not be intended a libel ; for 
the mind with which it was made is to be respected ; 
as if one write to a father scandalous matter concerning 
his children, giving notice thereof to the father, and 
advising him to have better regard to them ; this is 
only reformatory without any prospect of pi'ofit to him 
that wrote it, but in this case, the defendant intended 
his profit and his own benefit ; and this was the differ- 
ence. 2 BrawiU. 152, in S. C. 

k A youug Udy» afew yean iince, recovered 4,000i dmageB ibr reflec* 
tioiit apoD ber chastity^ publitbed in a newtpaper, though ibe could do^ 
wiUiout alleging fpecial damage (n kM of marriage), havt maintained an 
action for verbal slander, contsdning the grostatt aBpenions on ber iMMionn 
Z'ChriH. BUtk. \flb. And in Hilary Term, 1S16» t,000lL damngcs: trere 
recovered against the proprietor of a newspaper, Imt a libel apoD a married 
lady, vf herein she was accused of a criminal connection with an iHoatrioua 
commander abroad. Wehtter and Wife v. BMrnin^ Com. Pi4N:P*> ' ' 

eg 
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The law not only extends this exemption to the con- 
fidential conununications of friendship, but to all such 
chaxges «s necessarily exclude the suspicion df 
malice. 

Thus where the matter complained of is admoni- 
tion, or the discipline of a religious sect, it is not libel- 
lous.' There is a leading case on this subject in the note. 

* The protecotrix, Miit Mary Jcrom, was educated among the Qaaken, 
at the town of Nottingbam^ ber parenti, who lired there* being of that 
penuation. There are teveral leparate congregations of Quakers in thb 
town ; and once a inonth m general «isemb1y it bolden of thei^ all. At tbeae 
Bontfaly meetinga they take into coutideralwn the conduct of such of their 
members as have not acted conformably to their rules; and proceed accord- 
ing to the direction of our Sariour in the 18tb chapter of St Matthew, t. 
15, It, and I7» which they call their discipline. If gentle admonitions in 
prirate have no effect^ complaint is made to the monthly meeting; from 
whence a deputation is formally sent» to visit* and to endeavour to reclaim 
the party offending. And if these steps prove ineffectual* they proceed at 
last to a final sentence of expulsion ; which is usually by some instrument 
or paper in writings drawn up for that purpose* and openly read at one of 
the needngs for public worship. The person en^>loyed in this service is 
called the clerk of the meeting ; and the writing* by which the society exclude 
and disown as their member the delinquent* generally set forth the cause of 
their proceedings and the fruitless cares and endeavours of the society to 
reclaim. This has beeir their general praetioe since the Toleration Act; 
and at Nottingham as well as in many other places* they continue on this 
plan to this time. The .prosecutrix having acted in disobedience to their 
rules* by frequenting placet of public diversions* going into mourning for 
the death of a relatioo» and doing other things which they esteem unlaw- 
ful* the method of admonition* and visitation by deputies* was taken by the 
society; and several oonierenees were had; but they proving ineffectual* 
4uid she abaentiog herself kom their meetings^ and declaring that she did 
not lookrupoD hen^ as one of thdr body* the society at last (after several 
frnitleas attempts to redaiq^ her for a year and a |ialf) proceeded in their 
usual way to the sentence of expulsion* in the following words* which weie 
reduced into writing* approved of by the monthly meeting* and afterwanb 
lead by.the defendant Frands Hart* as clerk of the meeting* at the close 
of their meeting for worshif^ at Nottingham* on Sunday^ Sqitember 6, 
1761. 
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The law of England, with a view to preserve die 
peace and happiness of families, which may be invadedT 
and embittered by contemptuous reflections on the 
dead, has assigned a punishment for such libels as tra- 

^ Whereas Mary Jerom» of tiiit towiit was bora of parenta profesuDg Uie 
same religious priDciplea with us« and by them educated in our aodety ; 
but not duJy regarding the truth we profess, she imbibed enoneoua notions 
contrary to Scripture doctrine, and in dirers partf of her conduct acted very 
inconsistently with a life of self-denial, and of late years mostly neglecting 
meeting for divine worship, and when visited by /Hends appointed by our 
monthly meeting in love to her soul, and in order to reclaim her from error, ' 
and bring her to the acknowledgment of truth both in judgment and prac- 
tice; but rejecting our labour of love, she declared that she did not look 
upon herself as a member of our society. We therefore hereby declare her 
not in unity with, nor a memtier of our religious society, until by unfeigned 
' repentance shef duly acknowledge Scripture doctrine, and behave agreeable 
to our holy profession; which that she may we sincerely desire. Signed 
in and by order of our monthly meeting, held at Nottingham, the fifth of 
the eighth month, I76I. By Francis Hart, clerk.** 

The prosecutrix being acquainted with this proceeding, sent her maid- 
servant to the defendant for a copy of this sentence, who accordingly tran- 
scribed it, aud inclosed it in a cover directed to Mrs. Mary Jerom \ who 
being thus possessed of it, annexed to it an aflSdavit, and applied to the 
court of King*s Bench for an information for a libel. But the court rc(ject- 
ed the motion, and refused to grant a rule to shew cause. She afterwards 
on the 12th of March, 176«, preferred a bill of indictment against the 
defendant for a libel, before the grand jury at the assizes held for the town 
of Nottingham, which bill being found by them, was afterwards removed 
by certiorari into the King's Bench, and the defendant having pleaded not 
guilty, it was tried at the summer assizes held for the town of Nottingham, 
July SOth, 1762. The jury found the defendant guilty. 

Id Michaelmas Term following, Mr. Cust moved the court of King's 
Bench for a new trial, and, after stating the above-mentk>ned fiicts, i)nd 
observing upon the circumstances of hardship which would attend the 
case on a motion in aVrest of judgment, where no (kcts could be rehed on 
but such as appeared on the record, and after a verdict it might be pre- 
sumed that a malicious intention to defame the prosecntrix (which was 
charged in the indictment) was proved^— inasting that the leaving such a 
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(iuce the memory of the deceased, and hav6 thus an 
obvious tendericy to ekcite the resentment of the liv- 
ing. This principle, however, is never carried so far 
as to trespass on the utility of history, and the salutary 
freedom of the press therein. The court will always 
take into consideration the mind with which such pub- 
lications wre made, nbd discrhmna^^e the historian from 
vthe islandefer. 

feut an indictment" for publishing libellous matter, 

case as this to a jury, wo^ld be enabling a jury to set up a judgment in 
opposition to the legislature, and overturn the Toleration Act ^ and there- 
fore that tJie verdict oueht to be set aside as a verdict agajnst law. — The 
court was clearly of opinion, that the jury should have been directed to 
acquit the defendant ; and, as notice of the motion was given, and counsel 
appeared for the prosecution, who did not contradict the above-mentioned 
facts, the court said they would not do so much credit to such a prosecu- 
tion as to grant a rule to shew cause, and they ordered the verdict to be 
set aside, and a new trial to be had, on the first toiotion. Miekmdnuu 
Term, $ Geo. til. 1763, K. B. 2 Burns Eccles, Law, 779, Ths King v. 
Hart. 

^ This was an indictment reflecting on the memory of the late Barl 
Cowper, published in a newspaper called ** The World :** the indictment 
charged '* That the defendant, being a person of a wicked and malicioos 
disposition, and wickedly and maliciously contriving and intending tn 
injure, defame, disgrace^ and vilify the memory, reputation, and character 
of George Nassau Ciavering Earl Cowper, then deceased : and to came it 
to be believed, that the said Earl, in his life-time. Was a person of a 
vicious and depraved mind, &c. &c did print and publish,** &c. (setting 
forth the libel); and it concluded, ** to the great disgrace and scandal of 
the memory, reputation, tmd character of the said Earl Cowpier. In con- 
tempt,** ^. &c« The jury found the defendant guilty. Afterwards an ap- 
plication was mfide to , arrest the judgment. Per curiam. The question 
is, whether or.not the judgment ought to be arrested ? and that question is 
suppoaed to have some novelty in it 

The only judicial decision on this subject, which was cited at the bar, 
was that in 5 Co, ISd, the case de lihgUis famotis : where it is said, that 
publications, defamatory of dead persons, are libellous; and the reason 
given \h because it tends to stir up others of the same fiunily» blood, or 
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reflecting on the memory of a dead person, not al- 
leging that it was done with n design to bring contempt 
an the family of the deceased, and to stir up the fahtred 

todety, to revenge, and to break the peace, by provoking them to vindi- 
cate the 'memory of the deceased, and to wipe off that stain vrhich tHe 
reflections on the ancektor may cast upon thefen. Bat it is to be observe^ 
that that was not the point in judgment} for it was a libel on the living 
archbishop as well as on his predecessor; and, therefore, the judgment 
for the former might well have been sustained, without going into die 
other point incidentally mentioned by the Court In t Hawk. P. C. c 7i» 
$3, it Is said, ^The chief cause, for Which the laW so severely punishes all 
offences of this nature (Kbels) is a direct tendency of them to a breach of 
'tiie public peace, by provoking the parties, ami their fHends and femilies^ 
to acts of revenge, which it would be impossible to restrain by the 
iev^rest laWs, were' thehe no Vedress froUi public jutfticcf fbr injuries Df 
this kind, which, of all others, are most sensibly felt** Now is it fit to 
compare the manner in which this indictment is drawn with others of a 
similar nature? This profiesses to be a libel, merely reflecting on the 
memory of the late Earl Cowper ; and it does not state that it tended to 
exdte his relations to revenge, and a breach of the peace. In other cases* 
particularly in those reflecting on Ring William, the indictment charged 
that they were published to slander the government, Carth. 405, with a 
view to counteract the revolution. We have seen the indictment in Rex 
Y. CritehUyf Hill. 7 Geo. II. (1)^ in which it was alleged, that the de- 
fendant, ^intending to vilify and scandalize the memory of Sir C. Gaunter 
Nicoll, &c. and to induce a belief that the said C. Gaunter Nicoll had ob- 
tained the order of knighthood of the Bath by vile and scandalous means;** 
tiiereby reflecting oa the government which has the distribution of honours; 
** that he had acted as an enemy to this kingdom, and had voted as a 
member of parliament, corruptly, and perniciously, contrary to his duty» 
&c. and maliciously to fix a mark of infamy, contempt, and dishonour, on 
the name and fiimily of the said Sir C. G. Nicoll, &c. and to stir up the 
hatred and evil will of the subjects of the King against the family and 
posterity of the said Sir C. G. Nicoll.** Now to say, in general, that 
the conduct 6f a dead person can at no time be canvassed, to hold that, 
even after ages are passed, the conduct of l>ad men cannot be contrasted 
with the good; would be to exclude the most useful part of history. And, 
therefore, it must be allowed, that such publications may be made fairly 
and honestly. But, let this be done whenever it may, whether soon or lata 
after the death of the party, if it l>e done with a malevoleot purpose, to 
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of the King's subjects against them; and to excite 
his relations to a breach of the peace^ cannot be 
supported. 

vilify the manory of the deceased, and with a view to injure his potterity» 
at in Bex v. Criichleyt then it conies within the rule stated by Hawkins : 
then it it done with a design to break the peace ; and then it becomes 
illegal. But, on that question, the jury ought to have had the power to 
deliberate ; something like that which was stated in Critchley*s case, and 
in Rex v. Home^ should have been stated. We are, therefore, of opinion^ 
that as nothing of that sort is stated in the prefatory part of this indictment^ 
as that it wab published with an intent to create any ill-blood, or to 
throw any scandal on the family and posterity of Lord Cowper, or to 
induce them to break the peace in vindicating the honour of the fiunily, 
this judgment should be arrested. Rule absolute to arrest the judgmeat 
TU King v. E. Tophmn, Hilary Term, SI Geo. IIL B. R. 4 Term Rep. 
127. Vide The Qnteen v. Tayhr, 3 <SbM. 198. 
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CHAP. XIIL 

ON THE CONSTRUCTION AND CERTAINTY OF A LIBEL. 

Under this head^ it may be necessary to treat 
shortly of the construction and certainty of a libel ; and 
although our observations will apply to the offence ge- 
nerally, and are not confined to the matter of the preced- 
. ing chapter^ it will be more convenient with our arrange- 
ment of the law of libel to introduce them in the pre- 
sent place. 

In order to entitle laws to the respect of mankind, 
not only the peace of life, but the substance and repu- 
tation of every subject, must be protected by them. The 
law chiefly regards the quality of every act, and if that 
be manifestly mischievous, it considers the means of 
little import. If the quality of a publication be to in- 
flict an injury, the means which are used can make no 
difference in its legal imputation. 

It would be therefore a strange defect in our laws, if 
there should be a certain style and method of writing, 
which a malicious man might adopt to the destruction 
of his neighbour's reputation, and with no inconveni- 
ence to himself. Whoever can think that any indul- 
gence is due to a libeller who wraps himself up in mys- 
tery and dbscurity, must reason as the Lacedemonians 
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of old, who encouraged private theft in favour of inge- 
nuity. 

Our own laws, however, have been too benevolent and 
wise to suffer malice and slander to be administered 
under any disguise of style, and have always been di- 
rected by the two following maxims :" 

1. That every thing in writing which implied, or was 
generally understood to imply, reproach, scandal, and 
ridicule, to any person or persons whatsoever, was a 
libel, and punishable either at the suit of the magistrate 
or the party injured. 

2. And that the law was not be defrauded, and the 
punishment of the libeller evaded, on account of the 
mystery of his satire ; but always proportioned to the 
mischief done, and the poison intended to be conveyed 
by }U 

Therefore, not only scandal expressed in an open and 
direct manner, but also such as is expressed in irony, 
amonnts to a libel ; and the judges and juries are to un* 
denstand it in the same manner as others do, without 
any strained endeavours to find evasions, or to palliate 
the offence, which in some measure would be to ep- 
courage scandal. Thus, where a writing in a taunting 
manner, reckoning up several acts of public charity 
done by one, says, ^' you will n<Aplay the Jezoy nor the 
Hypocrite,^' and so proceeds in a strain of ridicule, to 

^ See Digeit of the Law of Libel, p. Id. This is a most excelleDt and 
learned compilation, interspersed with many valuable obferrattons by the 
unknown au^or. It is, however, withoat method; ftall of irregular lemm- 
ing, and a decided bias on th^ side of popular restraint The work itself 
is rambling and confused, but it bearp evident marks of the pen of an 
eminent lawyer, rather too careless for a digest^ and above the drudgery 
•f compilation. 
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in^uate^ that what he did was owing to his vain glory. 
Hob. 215^ S. C. Popham, 139. In this case the court 
fined the defendant. Vide 3 Bac. Abr. 493. Hawk. 
PI. Cr. 193, c. 73, %^. The King v. Brawn. 

In an inforaiation for writings &c. a libel, it was 
holden, thut it lay for speaking ironically; and Lord C. 
Just. Holt said, it was laid to be written iranice, and 
the defendant ought to have shewn at the trial that 
he did not intend to scandalise; and the jury are judges 
guo anim4> this was done, and they have found the ill 
intent. 11 Mod. 86, pi. 5. 4 Read. Stat. Lam^ 151,- 
Barnard, K. B. 305 ; 2 Sess. Cos. 90. 

And upon the same reasonable grounds, it has been 
resolved, that a defamatory writing expressing only one 
or two letters of a name, in such a manner that from 
what goes before, and follows after, it must necessarily 
be Understood to signify a certain person in the plain, 
obvious, and natural construction of the whole, and 
wouM be nonsense if strained to any other meaning, is 
as properly a libel as if it had expressed the whole name 
at large ; for it brings the utmost contempt upon the 
law to sufier its justice to be eluded by such trifling 
subtlety ; and it is offensive to $ay^ that a writing, 
wbich is understood by every one of the meanest capa- 
city, cannot possibly be understood by a: judge and a 
jury. Trinity Term, 12 An. 1711 ; Hawk. PI. Cr. 194; 
c 73. § 5, The Queen v. Hurt. 

It is also clearly agreed^ that any defamation what- 
soever, expressed either by signs or pictures, comes 
within the notion of a libel ; as by fixing up a gallows 
at a man's door, or elsewhere, or by painting him in a 
shakneftil or ignominious manner, as by exposing a man- 
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and his wife by a skimmington or riding, though a 
special custom be alkged for such practice. 3 JBac. 
Jbr.A90. - 

Open and sarcastical reproaches are allowed on all 
hands to be libels. Nothing then remains which may 
by any possibility evade the law but writing in allegory. 

Let us examine what right has the allegorical style 
to escape better than the rest If a man draw a pic- 
ture of another, and paint him in a shameful postore, 
or ignominious manner, though no name be to it, 
yet if the piece be such, that th^ person abused is 
known by it, the' painter is guilty of a libel. What 
then shall excuse the allegorical libeller ? Abusive al- 
legory in writing has a very near resemblance to this 
satyrical kind of painting : the man that is painted with 
a fool's cap or coat, or with horns, or whose picture is 
drawn with ass's ears, is certainly abused. Wood^s Inst. 
445. But, says the painter, he is disguised, and how can 
you pretend to know him ? This is the very subterfuge 
of the writer of allegory, and ought to have the same 
answer. If it be the common notion that this picture 
represent a certain person, the painter is answerable for 
the injury he inflicts. They that give birth to slander are 
justly punished for it. It would be a scandal to the 
laws, if the writers of libels, after having the ordinary 
instruments of malice wrested from their hands, could 
have recourse to a secure mode of slander, in the pic- 
ture writings of the Mexicans, and the artful hierogly- 
phics of the Egyptians. 

Pointing out any person under a character, and giving 
him the name of one famous in story, and then abusing 
and reviling the name and character so fixed, is certainly 
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a libel of the same kind with that of the painter^ and 
has be^n often so taken in our courts, pursuing therein 
the intention of the great Roman, who marks, ad in- 
famiam aUcujusj for the part which constitute the' 
crime, in his de6nition of this kind of injury. Inst. 
Just. Lib. 4. Tit. 4. 

The information against the printer of Mist's Jour- 
nal, already cited in another chapter, confirms this 
doctrine. 

From the reasons of the law, a libel in hieroglyphics 
is as much a libel, and as highly punishable, as an 
open invective. If It be really unintelligible to any 
one, it will pass for nonsense with every one ; but if 
there be only a thin veil, or aukward disguise thrown 
over it, through which those who can see and observe 
may perceive the satire within, a court of law will exa- 
mine it narrowly, and judge of it according to the 
intention of the maker, and the influence it may have 
upon the injured party's reputation. As scandalous 
words, if they be spoken in an unknown tongue, which 
none of the auditors understands, will not bear an 
action, because they do no injury, Danv. Abr. 146, pi. 
1> 2; yet, if they are understood by the by-standers, 
are actionable, i6trf, 162, pi. 5^ so is the case of 
libels : if the world understand them to be such, the 
law will make the same construction; if the satire 
be not commonly understood, the law will not pu- 
nish it. 

From this ground it appears, that not only an alle- 
gory, but a rebus or anagram, which are still more 
dijfficult to be understood, may be a libel ; and a 
court, notwithstanding its obscurity and perplexity, 
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shall be aDowed to judge of its meaning as well as 
other readers.* 

The same doctrine has uniformly obtained in modem 
times, as in the case of Woohoih v. Meadows. S £• R. 
46s. In which the court said, that slanderous words 
must be understood by the court in the same sense in 
which the rest of mankind would ordinarily understand 
them. Therefore, where one said of another, " that 
his character was infamous, &c. ; that delicacy forbade 
him from bringing a direct charge, but it was a male 
child who complained to him ;'* — such words were un- 
derstood to mean a charge of unnatural practices, and 
sufficiently certain in themselves to be actionable, 
without the aid of an innuendo to that purpose^ which, 
it was admitted, could not enlarge the sense. And 

* Tlie ddendant was indicted^ for that he madet compoae^ and wrote a 
scandaloui libel» against one Lambert a churchwarden, and others, where- 
in were these words : — ^ Here is three cockelt in this place (meaning 
cuckolds) we now (meaning know) them well, he (meaning Lambert) is a 
nare (meaning knave) he cheats and rongs (meaning wrongs) the ooantry, 
and is the cur of a son of a whore.*^ — ^The defendant demurred to this in* 
4ictment # 

And Mr. Fazakerley moved for the defendant to have it quashed, because 
these words are not intelligible, and want a meaning, and therefore are not 
injurious to the prosecutor, nor uidkAable. 

Lord Chief Justice iZaymcmd.-*** The present libel is plain to mil men, 
and easily to be understood, and it would be hard that a court of justice 
nuist not understand that it is spelt badly, when all the worid besides 
make no scruple to find the signification of the words ; and if men were 
not to be punished for the speaking of these words, what an inundation of 
scandal would be let in upon us. And Mr. Justice Fortescue cited the case 
of The Queen v. Hurt, where the defendant was set in the (HHory for a 
libel which had only the first and last letter of the name^ for the court 
eaid, ih^ would make it sense, and here the court gave judgment for the 
King. K. B. 2 Sest. Cos. 29, pL 35. Tit King v. Edgar. ^tumCi Abr. 
title LiM 
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hoMen tbat ifucb words cpuld not be justified by any 
|)Iea> naming, for the first time, the person fixim ivVbm 
the defendant heard the complaint. 

It 19 said by Howkinsy P. C. c. 73> § 9, that no 
writing whatever 19 to be esteemed a libel, unless it 
reflect upon somo particular person. This position is 
unquestionably true, as it relates to the action on the 
case for slander, in which the party complaining must 
shew himself to be meant by the libeL — And in apply- 
ing to the court for an information for a libel, it is ne» - 
cessary to shew that the party making application 
is designated in the libel. But an indictment lies for 
general imputations on a body of men, though no indi- 
viduals be pointed out, because such writings have a 
tendency to inflame and disorder society, and are 
therefore within the cognisance of the law. 

The rule, therefore, stated in the extent in which 
Hawkins states it, does not seem to be law. Vide 
Bac. Abr. title LiheU p. 4^3. Thus, books reflecting 
upon Christianity in general, are libels, as we have be- 
fore shewn in the second chapter of this book. Rex v. 
TFoolston, 2 Sir. 834 s Fitzg. $4. So, a treatise on 
hereditary right was holden to be a libel, though it con- 
tained no reflection on any part of the then govern- 
ment. Bexv. Bedford, 11 St. Trial, 191 ; Gilb. Rep. 
K. B. 297.' So, a scandal published of three or four, 
or any one or two of them, is punishable at the com- 
plaint of one or more, or all of them. Poph. S52, 9^4. 
Rex V. Bedzngfiddy 2 Burr. 984. 

The defendant was charged in an information with 
writing a libel against the Protestant religion and bi- 

^ p Cited in a ibrmer chapter. 
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^ops^ timuendo, the bishops of England : he was found 
^vHtty ; and in arrest of judgment it was offered, that 
the bishops libelled were not English bishops, nor 
could the innuendo support such construction ; but the 
court thought the libel, though general, sufficiently 
certain and explicit to warrant them in overruling the 
exception. King v. Ba^xter, 12 Mod. 139; Lord 
Raym. 879. 

An information was prayed for publishing a paper 
containing an account of a murder on a Jewish woman 
and her child, by certain Jews lately arrived fi-om Por- 
tugal, and living near Broad-street, because the child 
was begotten by a Christian ; and the affidavit set 
forth, that several persons mentioned therein, who were 
recently arrived from Portugal, and lived in Broad- 
street, were attacked by multitudes in several parts of 
the city, barbarously treated, and threatened with 
death, in case they were found abroad any more ; it 
was objected, that no information could be granted in 
this case, because it did not appear who in particular 
the persons reflected on were; and for this was cited 
The King v. Ormey Trin. 1 1 W. III. 3 Salk. 224, pi. 
5. Lord Raym. 480, where an indictment was exhi- 
bited for a libel called The Ladies^ Invention, and 
alleged to be to the scandal of several ladies unknown ; 
and, after verdict for the King, judgment was arrested, 
because it did not appear who the persons reflected on 
were. Sed per Cur. Admitting that an information 
for a libel may be improper, yet the publication of this 
paper is deservedly punishable in an information for a 
misdemeanour, and that of the highest kind; such 
sort of advertisements necessarily tending to raise 
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tumults and disorders among the people, and inflame 
them with an universal spirit of barbarity against a 
whole body of men, as if guilty of crimes scarcely prac* 
ticable, and wholly incredible ; and in this case was 
cited the case of The Kiiig and Franklin^ where, though 
only the word ministers was used in the libel, yet, by 
suitable averments in the information, and proof made 
of thetn to the jury, they found those ministers to be 
ministers of state to his present majesty^ and the de*^ 
fendant guilty. The King v. Osborne. Trin. S 
Geo. II. in B. R. Ses. Cos. 260. 2 Barnard, K. B* 
138, 166. Kel. 230, pi. 183-' 

In The Ki?ig v. Griffin and others^ in which it was 
objected, that the names of certain trustees, who were 
part of the body prosecuting, were not mentioned^ 
XiOrd Hardwicke observed, there are indeed authorities 
where in cases of libel upon persons in their private ca- 
pacities, it has been holden necessary that some parti- 
cular person should be named ; but this was never car- 
ried so far as to make it necessray that every person 
injured by such libel should be specified. The omission 
of cmterijiduciarii in this case would have been inuna- 
terial. - The charge of abuses, upon the three persons 
specified only^ being sufficient to maintain the informa- 
tion ; and there is no danger of subjecting the defend- 
ants to other prosecutions for this oflfence. The con- 
viction on this information will be a sufficient bar to 
any other, it being one single qffence, though every 

<i Ab to Uie maDner of makiog the averments* aee Rex v. Harnep Cawper, 
67d. This case vriW be stated in the next chapter. 

' This case has been already cited in this chapter, though for another 
point 
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person injured by this libel might have an action 
against the defendant in regard ta the several and spe- 
cial damages each has sustained. Judgment for the 
King. Rep. Temp. Hardw. 39. 

There has been no question raised on this p^int in 
modem days. Informations, at the suit of public 
bodies, upon the application of Certain individuals pre* 
siding over them, have been frequently granted by the 
court of King's Bench. As in the case of the Kn^ v. 
Hector Campbell, for a libel on the College of Physi- 
cians. HiL Term, 1608> K. B. and the O^vemars of the 
Foundling Hospital v Bell and Decamp, for a libel upon 
that body.' T. Term, 1808. 

• The latter informatioii waa never tried. In the fbrmer, Mr. Campbell 
^as convicted, and sentenced to pay a Sne of 501. and to suffer three montltt 
HuprisoMueAt 
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LAW OF LIBELS. 

BOOK III. 
CHAP. L 

INDICTMENT. 



Having already considered in the first and second 
books of this work the nature and several species of 
the ofiFence of libel, we come next to the consideration 
of the remedies which the law has given, whether tOv^ 
the public or the individual, for the injury, in crime or 
damage, to either of them. 

The remedies for libel are three : 

1. INDICTMENT* 

S. INFORMATION. 

9. ACTION ON THE CASS. 

An indictment is the common remedy for every 
crime and public injury^ by common l^w or statute. 
The public, indeed, have no means of proceeding but 
by indictment, or what is tantamount to it, by in* 
formation. 

I i 
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All misdemeanors, therefore, t(y the prejudice of the 
public good, such as a libel against the gbvemment 
or magistral, are subjects of indictment/ 

It is given likewise at the suit of an individual for 
this offence, from its intrinsic nature, i. e. its tendency 
to a breach eft tfad ptbfic peice. Ifawk. P. C. c. 
73, § 3. 

As the object of this trea t ise fs not the detail of or- 
dinary practice, it would be impertinent to enter into 
the general nature of an indictment. It will be neces- 
sary, however, to speak to some points in which indict- 
ments for libels have a specific character of their own. 

The general nature of an indictment is the declara- 
tion of a criminal act, and as th^ subject matter of the 
offence is a certain writing, formally presumed, from 
its intrinsic nature, to be used with an evil purpose, 
at such a tiqi^ an4 by such persons or person ^ so the 
requisites of sudi indictment are the correct exhibitioa 
of such writings in words or substance, with the proper 
allegations of time and place, and a suitable descrip- 
tion and 611ii^ up of ouch chasm of the tibeUous 
meaning, as may be left in imperfect and enigmatical 
terms in the libel itself«b 

An act alleged in a libel may either be such as is 
simply, and in itself criniinal, or such as becomes so by 
reference to extrinsic matter. If the libel allege that a 
man has committed*|)eijuTy, the act allegied is evidently 

• Com. D^. Vol. ly. 370. 

^ Brery indt^tment mittt ttrntahi a coiBpleie acscriptton of ^nch hcta 
mad circinistaacM «• tonitilue 4he crime. But osccpt in certMB GMe% 
where techniral cxpretsioii^ havioip growo by loiig use into law, are re- 
quired to be Ofedf the same 8en3e is to be put on the words of an indict* 
ment which they bear in ordinary acceptation. 5E.R. 1244. 
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a crime /*r st, aild therefore requtrea ooly, in the in- 
dictment, a simple declaratioii of the libel, without any 
prefatory allegations. But if the charge be not intrin- 
«ically libellous, and refer to precedent occurrences, or 
a general state of things, it is evidently necessary to 
describe such mattefs te*iefly in the indictment^ aa 
making & part of the act, and sudi allegations, being 
parts and qualities of the libel, it is necessary, when 
stated, to prove them. 

There is a diflference, however, which common reason 
mmkfis in all descriptiona of offencte in indictment, 
between material and necessary, and impertfaient and 
unnecessary averments. The previous good character 
of an individual is a presumption of the law, and it is 
not necessary to state in the indictment that the person 
libelled was of a pre-existing good reputation. So, 
the words vi et armis, though usually introduced in 
such indictments, are not necessary, being^mere gram- 
matical appositions to the general subject.* 

* TIm ^Mbndant kariog been convicted on i^o inforttiattoD iHed agtlntt 
hkn by bit Majetty's AUofney-Oenertl fbr a libels it was mofed to ttrcit 
tbejodgmeut for two objections appearing on the ikifomiatiDn; ttt» That 
ihe iofbrmation does not charge the offence to have been committed ti H 
mmii : Sd)y, That the libellous matter is not said to be flilse. Yhe Court 
were perfectty satisfied that there was no weight in either of the objcc- 
iions. As to the firrt objection, they said that the passage in % Hmk, 
pl« 1S7, is correct, namely, that the statute 57 Hen. VIH. did not extend 
io informations; but that an indictment fbr a Rbel befbre that atatntc^ 
would have been good without the words vt el armis ; for that a Hbd 
was not in itself an actual breach of the peace, t>ut only tended to a 
breach of it That the distinction taken in 2 Hawk, c 25. $ 90^ between 
iniiotmenfs for oflfenoe% wfaieb amount 4o an actual disturbanoe of the 
peao% as vesoucs^ asianiti, he. md thost for^oa n s p lm c iis, cheats^ alaodenb 
esoapes,. Ice was the true distinolioo} and that in t^ ioniier only tfae 
words vt et onNtt was necessary. That, though some of the pimsedeots in 

I i 2 
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An information for a libel need not charge the 
offence to have been committed vi et armii, or all^e 
that the libellous matter is false. 

It is evidently not necessary to state that libel is a 
crime, as the very existence of the indictment is a 
sufficient proof that the law so understands it. Ft et 
armis et contra pacem are mere terms of contumacy 
against the law, and are as applicable to the peaceable 
offences of nuisances, and inactive nonfeasances, as to 
treason or libel. 

It is a material allegation, however, to state that the 
libel existed in that kind of shape, in which the law re- 
gards it as libel, that is to say, either in writing, printing, 
painting, &c. ; in other words, having an existence per 
scy off the tongue.* But the technical word published 

Tremaio^ contained the words «l §t mrmu, yet that thoae wordf were 
omitted in the greater number of them, as well ai ia moit of the prece- 
dents in modem times. That in R. v. Badet, Trmm, 61, thoae words were 
omitted ; and» though seTeral olgections were taken in arrest of jndgmeBt. 
Tide 8 Show. 460^ no ofcgection was made on that accoont. Neither was 
any objection taken in A. t. TuiMm, 5 Su 2V. 5d7» for the omission of 
those words, though other olgections were taken in that case. And that 
in R. ▼• PrmUdinp 9 St. Tr. 855, judgment was given against the de- 
fendant on an information for a libel* where these words were emitted. 
And that^ as to the other ofcjection, the greater number of preeedenti in 
late times was without the epithet folse} and that the reason of the thing 
also was against the insertion of the word ^'folse,** because it is not ne- 
cessary to prove the libel to be false. See also SUtUmg^ et mL 1 Zsv. 
1859 6^ where an olgection to an information for a conspiracy, made in 
arrest of judgment for the omission of the words «t ef mrmis, was over- 
ruled. Xls MBng v. Bucks, Mieh. Ttrm, 37 Geo. JUL B. R. 7 Tsr. 
Ecp. 4. 

^ It is not inikmous matter or words which make a libd; for if a man 
apeak such words, uuIm they are written, he is noi guilty of the making 
of a libel— writing is of the essence of a libel. Lord A^m. 41& • 
Wilt. 403, 434. 
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need not be used, if its place be supplied by a term, 
signifying any tbing which the law deems an equivalent, 
i, e. the communication of the libellous symbol to a 
second or third person." 

* This wit an error in Uie Excheqaer-Chamber from a jndgment in the 
King*8 Bench. The declaration was in an action on the case^ Ist, For 
printing and publishing in the St James*N Chronicle a libels groetly tra- 
dudng the plaintiff in his capacity of a captain ip the navy; Sdly, For 
printing and causing to be printed another similar libel. The defendant 
pleaded the general issue; and on the trial, the Jury found a general ver* 
diet for the plaintiff with damages 5002. on which judgment was entered* 
The special error assigned was^ that in the second count the defendant is 
only charged with the printing and not the publication of the libeU which, 
it was alleged, was insufficient to maintain the action. Per curiam : we 
are all of opinion to affirm the judgment; for, though we agree, 1st, that 
where there are two c6unt8 in a declaration, one perfect, and the other 
not so» general damages cannot be regularly given ; see Dyer S69. b. 5 
Co. 108. 10 Co. 31. Cro, Oar. 197 i and, 9d, that in actions for libels, if 
no publication is stated in the declaration, the count is bad; see Hob. Gi» 
115; yet we apprehend there is a publication sufficiently stated in the 
present case. There are various modes of publication, and no technical 
ipvwds are necessary to describe it. Words may be published by preach"* 
ing, teaching, or advised speaking, even where the consequences are 
highly penal. A written libel may be published in a letter to a third 
person. The word palam has been holden to state a publication suffi- 
ciently: Cro. EHx. 861. There are in BtutMe Entr. title Action sur 
lo eeuOf 18, a, two instances of constructive publication^ by delivering 
Mters to A and B, and by fixing them on the door of St. Paufs church. 
See also 3 Cro. SVHf Pemon and Goodrnf^ and 2 Lav. 193. It is, there- 
ibre^ sufficients if there be stated in the declaration such matter as 
amounts to a publication (without using the formal word published), 
and the jury are upon the evidence to decide whether a publication be 
sufficiently proved or no. 

Printing a libel maybe an innocent act; but, unless qualified by drcum- 
stances^ shall, ftimmfiuief be understood to be a publishing : it must be 
delivered to the compositor, and the other subordinate workmen. Printing 
ia a new^per (as laid in the declaration) admits of no doubt upon the 
fikceof it It shall be intended a publication, unless it be shewn that the 
newspaper so printed by the defendant was suppressed, and never publish- 
ed. It is stated, that he caused it to be printed; this confirms the fact of 
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It is another material averment in an indictment, that 
the libel be stated to be qf and concerning the party 
complaining. The omission of these words, or similar 
would be fatal to an indictment or a declaration ; the 
law having fixed upon them as terms taking the libel out 
of generality, and giving it a special appropriation. 

Thiis j udgment, in one case, was arrested after verdict, 
because it was not laid that the libel was of and con-- 
cerning the plaintiff. Sir. 934/ 

But the words malitiose^ falsoy scditiost^ &c. are not 
specifically necessary, being inferences which the law 
already makes from the intrinsic nature of the act, or 
being immaterial to the legal point of the indictment/ 

publication^ because it calls in a third person, as agent* to whoni tbe libd 
must have been commanicated. Tbe introdaction to this count states^ 
tbat it was so printed, with a malicious intent to iqjure the plaintiff «§ 
aforesaid, which connects it with the introduction to tbe first cotto^ wbidi 
speaks of publishing the several libels, thereinafter mentioned, in tbe pinni 
number. This is the legal as well as the gransmntieal cooatifKtkm of the 
words. The conclusion to the whole declaration stales, that by wuBum of 
the printing &nd publishing of the said several libeki the i^aintiff is givat^ 
injured. In short, the count does not state generally, as it might have 
don^ that the libel was publbbed, but it eicpresBos the partiCBlar mode 
of publication, viz. by printing in a newspaper. It thereby puis the pub- 
lication in issue, and the jury have found it so. By such fittding they have 
excluded the idea of innocent printings for they have Awnd it to be done 
maliciously, to the infamy and damage of the plaintiff. JudgOHmt affirmed. 
BMtw V. Eiphimtam, Esq. in Err. in the £:«. ClIL Tr. Ter. 15 Gnow UI. 
2 BUek. lUp. 1097. 

' Rex V. Mandm, K. B. East. Term, 1815. In this case ttkewise, tfaejodg^ 
menfwas arrested for the like omission} notwithstanding it was alleged 
in the introductory part of the indictment, that the libel in question was 
published with a view to vilify and defame the prasecutor. The court con* 
sidered that it was an indispensible avennent to state, that the libel was 
^ written of and concerning tbe proaecutor," or to use aome equivalent ex- 
pression to fin and apply it to him. 

■ The indictment ought to shew a malidons intent in the defendant, bnt 
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It is evidently indeed an insufficient answer t^ a mis- 
chievous clamour, to say that the subject of it was true, 
and therefore the law either totally disregards such al« 
legiAtion or its contrary. Thus, whether the word, 
charging the quo animo of the publication, hefalso^ or 
vere^ makes no difference ; the trulli or falsehood being 
no part of the legal natme of the offence. Something, 
however, of the quo anim(7 should be stMed, as an ad* 
junct ihd qmdity of the action, and therefore serving 
descriptively to ascertain it. 

This is taken, however, as a description of the act 
and not of the crime. 

Our actions are governed by intentions as well as 
qualified by them ; so that, in libels as in other offences, 
the intention nfakes die act more or less criminal. 

In setting forth the libel, the indictment may either 
narrate the exact words, which is technically called, 
setting it forth, secundum tenorem sequenttm^ in whidi; 
case the copy must be literd, or it may set it forth in the 
sense and substance. In the latter case it goes to tiie 
court and jury, whether the libel be of such a sense and 
substance ; and as the matter is stated in g4ncr€^ diffe* 
rences in words are of course immateriaL^ 

tiie word alleging it may be eiUier falsely, maliciously^ wrongfully, &c. or 
any syoonymoos word. 1 Saund, 249. 1 Etut. 6d9. Com. Dig. Action fbr 
defrnation. G.6. 

^ In setting forth the libel in the declaration, the word lue was inserted 
for turn. Holt^ C. J. A libel may be described by the sense or the words; 
and therefore an information charging that the defendant made a writings 
containing such wordf, is good. And in that case a nice exactness is not 
required, because it is only a description of the sense and substance of the 
IJbel. But in an information, charging the defendant with making a writing, 
#ceifttdtfm tenorem iequerUem, there the written libel, and that set forth in tlie. 
information, must exactly agree, and if any omissioa makes a word of 
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An innuendo is an oblique and enigmatical expression 
of a libellous meaning, referring either to the person 
libelled, or to some act with which it charges him ; it is 
either a studious or negligent omission, or the expresion 
of a meaning rendered purposely figurative and equi- 
vocal. The law, however, will not suffer these omissions 
to defeat the end of Justice, and to have an uncertainty 
in law which they have not in their mischief. It suffers 
therefore these studious or negligent chasms to be sup- 
plied according to ordinary intendment, that is to say, 
what any reasonable man, in reading such, would give 
them. 

The legal purport of an inmiendo is little more than 
the grammatical id est, sciHicet, &c. The law, however, 
whilst it admits the explanation of these chasms by 
* innuendo, for the sake of justice, will not suffer .them to 
be so supplied, as to extend and enlarge beyond the 
antecedent to which they refer. 

An innuendo is only explanatory of some matter al- 
ready expressed ; it serves to point out where there 
is precedent matter ; but never for a new charge 3 it 
may apply what is already expressed i but it cannot 
add, or enlarge, or change the sense of previous words* 

But the nature of averments in libels, the capacity of 
the innuendo^ the allegations which are material, and 
the certainty therein required, both as to statement and 

another aigoificatioD it in fiital \ because every word in the information ia a 
mark of description of the very libe) itself. 6 Mod. 167. HMi Rgp. 4«5. 3 
Sdk. «24. ^Tkt QM^m v. Drake. The whole of a hbel need not be set out in 
an indid}Bient» but if there be any part which qualifies the rest, it may be 
given in evidence. 2 Sdk. 417. 1 A^w. 414. But a libel should not be 
stated to contain matter to the c^ecl>^/20ii^. l^JfocL 213. 
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proof^ are so fully, and at the same time spv^pieckely 
marked off, in the judgment of Lord Chief Justice De 
Grey, pronomiced in the case of Rex v. Horm\ Corvp. 
6S4> that we mfust ref^ the reader to it : it is too long 
At a note; . . . . : » ^ . 

If aJibeLbe Written in a foreign language, it is i]iece»- 
Mry to set out the original words, tod, then, it is usual 
to translate them/ 

Widi respect to the constrqction of a libd, which is 
in reality the fact of the crime, it is entirely widiin the 
province of a jury. The judge may, and incteedis bound 
to explain to the jury, in the . same manner as. he may 
charge them in any other crime ; but the trial, or legal 
determination of it, as a fact, belongs to the jury; and 
libel being a crime in law, this interpretation is limited 
to the principles applied in all cases of penalty. They 
take words and phrases according to their popular cur- 
rency ; they will not allow a man to have one meaning 
and his word another ; they take words as they do ac- 
tions, according to th€ir extrinsic and manifest face y 
and make no reference to intentions, or hypothetical 
motives, of which they can have no cognisance. There 
can be no vagueness and uncertainty, and therefore no 

^ JadgmcQt having paised against the defendant for a libel by default, 
thedefendant» after tlie plaintiff had executed a writ of inquiry, moved in 
arrest of judgment J, because the original paper (an article in the French 
newspaper, called Ctmrier di LtmdrmJ, as written in the French language, 
should have been set out iu the count Per ewiam : that this objection 
must prevail is evident, from the uniform current of precedents; in all of 
which the original is set out The plaintiff should have set out the origi- 
nal words* and then have translated them, shewing their application to 
him. But the iplaintiff had leave to amend the declaration .on pay- 
ment of costs. Zmwbio v. AxtdL HiL Ter. $5 Geo. IIL B. It 6 Ter. R^p. 
160. 

K k 
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^djua^ to peiMttal lib^iy^ hj fiking themselves to wluit 
is permanent and imilbhii^ namelys the 'aicc^taiioe of 
words in general usage. The daji^er would be on the 
other side, that ^ tosay^ if a court or Jury deemed it with- 
in their duty lo chuse arbitrarily any one of the difii^* 
^it meiuiings which a nax tqmnoca would 'allow. 

It may be here necJessary to obsenre, that libels are 
within the general jurisdiction of the justices of the 
peace^ and are frequently tried at the quarter sessions. 
This is founded on the statute of 34 Edw. III. c 1 ^ which 
enacts that the justices assigned shall haye power to 
restrain offenders, rioters, and all other bamdon^ and 
to chastise them accbrding to their tfespass or oflfence. 
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CHAP. 11. 
INFORMATION. 

The next species of crimiiial remedy for the offence 
of libel is an information^ which is of two kinds : 

Ist, AN INFORMATION FtLED BY THE RING^S COKONSR 
RY LEAVE OF THE COURT, FIRST OBTAINED IN OPEN 
COURT. 

2dy AN INFORMATION PILED BY THE RING^S ATTORNEY 
OR SOLICITOR-GENERAL, EX OFFICIO. 

. Inibrmatioos for libel were frequent atcomnion law; 
iade^ this mode of proceeding is as ancieint as any of 
die reAiedies of the law. lixCamb.Hl, Lord HoU 
says, ^^ We cannot impeach the justice of several of our 
predecessors. Informations were frequent in the time 
of Lord Hale. The Star-Chamber was an ancient courjfc 
at common law^ ami they proceeded by information ; 
therefore so may we.'^ 

^' ThQ reason/' says Lord Holt, ''for informations was, 
t}iat the court of King's Bench cannot take indictments 
out of the county in whidi it sits ; but the King^s Bench 
has. 1^ the lawful power whidi the IS^t»*-Chamber had, 
and therefore may punidi ojSences conunitted in other 

Kk 2 
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counties, which, for the greater part, would go un- 
punished, if informations for them did not lie in this 
court/' HoWs Rep. 861 . \ W. and M. King v. Ahra- 
ham. 

At common law informations might be filed with- 
out motion, in the name of the Master of the Crown 
OflSce. By the statute 4 and 5 W. and M. c 18, 
they cannot be filed without leave of the court, a 
check being thus imposed upon frivolous and vexatious 
suits, and a security for costs, in case of failure, ob- 
tained from the prosecutor. Nothing, however, con- 
tained in this act extends to any other information 
than such as is e!xhibited in the name of the Master of 
the Crpwn OflSce. Thus informations by the Attorney 
or Solicitor*General ex officio are left as at common 
law. 

It is a maxim of the law of England, that no man 
shall be put to the peril or vexation of the criminal 
law without an inquest, a presentment, or some 
record, wherein shall be contained the form and sub- 
stance of his accusation; which shall be the foun- 
dation of all process against him> and that ta which he 
must summon his witnesses, and prepare his defence ; 
-—in this manner, serving the purpose both of a com- 
9iission for the judge to try him, and, in case of con- 
viction or acquittal, being the record of his guilt or 
innocence. 

The nature of an information is, that it supersedes 
this inquest. It is indeed a kind of prerogative remedy 
employed by the courts for advancing and facilitating 
justice. It is of eminent use in this way in many pro- 
bable circumstances of counties agitated by elections. 
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party and popular feuds, &c. in whioh, from the general 
contagion of passions and feelings of this kind, it might 
be difficult to procure the due presentment of a grand 

Ah information, moreover, in many of the minor 
misdenieanours, is a more prompt and easy remedy 
than indictment. It saves the delay, the trouble, and^ 
inconvenience of calling a grand jury together at Un- 
seasonable times. It brings the matter at once, and 
immediately before the court, and as the question is 
only interlocutory, as it were, that is to say, whether 
there be grounds for putting the party upon trial, and 
not entering into the final merits of the case, there is 
evidently no confusion of the characters of judge and 
jury. There is thus no contradiction of any oi the 
esisentials of l^al trial; and much convenience is gain- 
ed without any cost or diminution on the part of 
justice. 

If there be any value, as there undoubtedly is; in 
the double chance, as it is popularly termed, which a 
defendant has in his two juries, that is to say, in the 
grand jury which sends him to trial, and the petty jury 
which tries him, it is difficult to understand bow his 
first chance is impaired by being transferred into the 
breast of the court. In the first place, it is the charac- 
ter of the court bot^ to understand the rules of evidence 
better, and more jealously and suspiciously to admit 
it ; and secondly, it is the practice of a grand jury to 
hear evidence only on one side, whilst the cx)urt never 
grants an information without giving the party gainst 
whom it js prayed an opportunity of answering it. 
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and, in many cmsb, of dismiiaing a coaditional rule 
withoofts. 

There is still anather adv^antage whidi infiMinations 
for misdemeanours have above presentments by grand 
juries, in the pnblieity of the application^ and 'of the 
groimds uprni which they are demanded, oppowd, and 
then granted or Tweeted. 

This publicity js purely a ^sufficient securi^ against 
any abuae on.the part of the court* Add to dib, that 
all the future proceto of the > trial, andi ' as pleading, 
evidence, &c« is precisefy^ the same as in indict- 
ments. 

In WiU^M Casey Burr. C527, Lord Mansfield ob- 
serves, ^^ that informations neither derived their beings 
nor their form of proeeeding, fit>m the Star Chamber, 
but from the common law of the land, and the 
usage, and practice of K« B. where they were exhi- 
bited/^ 

{n thci ^King y^ Roivnsany 1 Btack. Rep. 549, the 
same, judge observe, ^^ Informations at eonmum' law, 
winch were very ancient in this court; were filed by the 
coroner, if bo did it upon any applicaticm as a matter 
of course. The statute, therefore, 4 and 6 William and 
Mary, c. 18, was made to limit it. And other grounds 
there are, by whidi tl)e court has limited itself, — 1st, 
Aik to the merits. i of the person applying ;«^9ld. The 
time of appticatiqn j-t-8d, The suspicious state of the 
esse a. 4videHtiarei:^^^th9 The consequences of grant* 
ingtheiiifiDrmation/' , 

Upon the ivhole, as the legality of hiformati<»iS| 
andt more particulariy, their agreemeut with the spirit 
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of the copptitmien^ bitye hew. l«tdy much qaesliQiied, 
we cmm^ do better than refer our readers to tb^ oele^ 
br^ted ar jpomisiit of Sir BartholoiBew Showet pn^ their 
wiiqixi^y/r it ' 



2. INF0BMATI0K6 FIUO BY THS KING*6 J^TOBNSY 
, pE S0S.ICIX0|lH3JE;jrBRAXr, a^X OFFIOKO4 

Informations of this kind are very frequent for the 
offence of libel^ and the statute of 4 and ^ W. and Mar. 
which restri^cts informations filed by the King's coroner 
.at the suit of the subject, leaves informations of ^icio 
upon their ancient groundj^ that is, as at common law. 
The object of the information ex officio is to meet, with 
as little interval as poteiUe, those more serious misde- 
meanours which impede and endanger goverjunent^ and 
under which it might not be convenient to wait for ^ 
presentment of a grand jury* In a word, they stand, 
with respect to convenience^ and indeed necesbity, 
upon the same general reasons as informations filed by 
the King's coroner, — that is, they are summaiy appeals 
to the court to administer the law^ for its own protec- 
tion, with as little delay as possible. These informa- 
tions, therefore, are part of the oonrtitution of the 
country, afid areprerogatires of the crown granted for 
the . public defence. 

It hf^ been demanded, when the statute of ^ and $ 
W. and M. restricted tnformc^tions by the corpner to the 
coadjition of first obtaining leave in opea court, why it 

^tUtL 1 WiVU mid Mwr. Dondmi Rn v.Btreh^, €iiU.inB.R. 1 
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did not extend the same restrictions to infiMrmali<ms hy 
the Attorney-General ex officio ? To this it may be 
replied, that the main eflBcacy of the information ex 
officio consisted in the speedy application of the law to 
any public misdemeanours. It would be contradictory, 
therefore, to their nature, to subject them to the delay 
of an application for the rule nm, and the time (however 
short) which must necessarily elapse before that rule, if 
obtained, could be made absolute. Add to this, that 
their brdinary application is to such cases as are manifest 
offences, and therefore do not admit affidavits of denial, 
excuse, or extenuation. The King, moreover, and the 
Attorney-General, his officer, are reputed to be of too 
•high a dignity, and too sound a discretion, to abuse a 
-prerogative granted only for the public peace, and the 
abuse of which (from the necessary publicity of all sub- 
sequent proceedings) must become so manifest, and 
cannot answer any possible purpose. 

It would, moreover, be an inversion of all legal ideas 
of the King*s excellence, to reduce him to the solicita- 
tion of leave to file a criminal information from his own 
court, and to subject him to such a contumacious repe- 
tition of the injury, as might be contained in a defen- 
sive answer to a rule nisi. 

With respect to the expence, the advantage is on 
the side of the subject, as there is evidently less coBty 
when the information is filed at once, than when there 
are several steps. In plain words, as these informa- 
tions of every kind amount to nothing more than the 
ntere bringing of the party to his trial and before a 
jury, the public convenience and necessity of si^ch 
speedy process are of infinitely more general good than 
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can .be counterweighed by the possible, but very im- 
probable, minute injury and vexation, which indivi- 
duals may sometimes suffer from their abuse. 

The granting of an information is not now a matter 
of course for a libel, but depends upon the sound dis- 
cretion of the court, according to the particular cir- 
cumstances of the respective cases that maybe brought 
before them. 

It is a general rule, that the court will not grant an 
information for a private libel charging a particular 
offence, unless the prosecutor will deny the charge 
upon oath/ 

It is an invariable hile not to grant an information 
for a libel, without an exculpatory affidavit, unless 
where the party libelled is abroad at a great distance, 
or the subject matter of the charge is general imputa- 
tion, or an accusation of criminal language holden in 
parliament."" 

* A rule bad been obtained to shew cause why leave should not be given 
to file an information against the defendant as the author of a libel, accus* 
iDg the prosecutor (Mr. Sykes) of having been concerned in a monopoly 
in the East Indies, which produced a famine^ and occasioned the death of 
50,000 people. 

Upon shewing cause, it was objected, that the prosecutor in the affidavit 
on which the rule was granted, had not sworn directly and pointedly to 
his innocence of the charge, which, it was said, was universally required 
by the practice of the court, before an information will be granted for a 
libel accusing a private individual of a specific crime. 

XiOrd Mansfield said, this was a general rule, though not universal, for 
that he recollected some instances where, under particular circumstances, 
it had been dispensed with, but there was nothing in this case, to make 
it an exception to the general practice. Doug, Rep. K. B. S71» The King 
y. Miles. 

"^ A rule having been obtained, to shew cause why an information 

L 1 
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In mi mformation for a lib6l, the court must se^ diat 
the libellous matter be directly applicable to the party 
complaining. Implicative and constructive charges 
will not do : they must be reasonably pointed. Fitzg. 
57. Bex V. Batchelor. 

thoQld not be filed against Haswell^ a printer 6f a newspaper called the 
•* Morning Post/* for a libel inserted ia that papeiv in the fona of yqueries 
addressed lo the prosecutor, imputing to him a variety of treasonable prac* 
tioes and designs ; and accusing him, amongst other things^ of haring, ia 
his speeches in the house of lords, opposed the increase of the military 
strength of the Idngdoni, in order, by preventing such increase, to facilitate 
a descent in this country by the French : charging him also with faaring 
conveyed intelligence to the ministers of France. 

And a like rule having been also obtained against Bate, as the pub- 
lisher. — Lord Mansfield said, there was an objection to which both appli- 
cations was liable. The prosecutor, in his affidavit, had not specifically 
denied the particular charges contained in the libel, and this was, ia generml^ 
expected by the court, before they would interpose by way of infonna- 
tion. But his lordship said, it had occurred to him, that the nature cf this 
Hbel was such, that it might, perhaps^ be an exception to the general rule. 
It contained, besides allegatians of particular acts of a very foul and traa* 
sonable nature, general charges of treason; and, also, imputations of trea- 
sonable language, held by the prosecutor in the debates in the house of 
lords. That as to what was supposed to have been said by bis Grace in 
parliament, it certainly was unnecessary to answer that by affidavit, be- 
cause what passes there can be questioned no where else ; and general in- 
pntations did not seem to fall within the rale which requires a denial of 
the facts charged. His lordship, however, added, that if there abocrid Ik 
any difference of opinion on this snltjeot, the defect, which was only in 
poW of form, might easily be cured by a supplemental affidavit. 

frft^ /.said, he did not well see bow the court ooald make any dis* 
tincHon l)etween the prosecutor and the lowest individaal. If the vule 
were general, he thought it ought to be adhered to in this case, and no in- 
stance had been stated where it had been dispensed with. 

^AMimtif J. said, he had always understood the rule to be geneiaL tf 
it was, tiie rank of the prosecutor, however eminent, coold make no M- 
forence. The court was not to know men, and could only act on what 
came before them. 

Stdkff J. observed, that the power of granting informations is discrs- 
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In all cases where the matter is of consequencfir and 
the libel direct^ if the necessary forms of denial upon 
oath be complied with, the information goes as a 
matter of course, unless a probable cause be shewn to 
the court that the parties applying for the information 

tionary, but he thought there ought, id all such cases, to be certain general 
roles to guide the court in exercising their discretion. Too much latitude 
was very dangerous, aftd the original propriety of a role was of less im- 
importance than a strict adherence to it, if it were established* Bot^as 
part of this lil>el contained charges which the Duke certainly was not 
bound to answer, perhaps it might be proper to grant the rule as prayed, 
and the prosecutor might make it absolute only as to that part. Lord 
Mansfield seemed to concur with Boiler, justice, in that idea» and Willes, 
justice, thought the word ** fiilse,** in the Duke*8 affidavit, a sufficient 
denial to ground a rule to shew cause. — ^The rule was granted. 

Afterwards the Duke made an affidavit, expressly denying all the spe> 
cific charges in the lit>el, except what related to his conduct in parliament. 
This affidavit was put in, and was an exact tcho (with negative words), of 
the terms of the libel. 

Xofil Mantfield, C. J» said, the court had considered the point very Mly, 
mad bad had a great deal of conversation upon it; and the result was, that 
the rule was invariable. That it would be extremeily dangerous if it were 
not sd. — Dunning read a note of a case of Rex v* Jennisgn, in H. 13 
Geo. III. where the libel contained an accusation of an unnatural crime 
against Lord Arundel ; and Lord Mansfielfl, C. J. md Aston, J. held, 
that, as the charge was only general, it did not require to be answered by 
afidavit. AetoHf J. also said, that it would be eactraordinary if it were 
utcewary to deny the charge, when Its being true coold not justify the 
defendant. That, if lUse, it was an abominable calumny ; if true, the de- 
Itodant ought to have preferred an indictment. Lord Mansfield, C. J. 
yien added (as he had stated beft>re) that it had struck him, that the sub- 
ject matter mi^tit make an exception, for it would be absurd, for instance^ 
to require a prosecutor to swear, that he was not a traitor or a thief. He 
said, the court had looked into the proceedings in the case of Lady Cham* 
bera» and it appeared, that there the party applying for the Informa- 
tion (who was a third person) had gone as far as the nature of the case 
pemitted, by swearing to letters and intelligence from th^ Cape of Good 
Hope, where the scene of the iniputed effsnce was kid, inconsistent with 
the allegations in the libel. 

hi a 
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ane not meant by the libel ; or that the defendant did 
Hot publish it, or that the charge imports nothing libel- 
lous ; or that it is stale ; or that it is too frivolous for 
their interference. To deny it is of no signification, 
for oath stands against oath, and the information goes 
that the fact may b^ ascertained. It would be an absur- 
dity, if a man were allowed to justify when an informa- 
tion is prayed against him, and should not he allowed 
to justify when the information is brought to trial. 

The coyrt consider themselves, on application being 
made for an information, . as placed in the room of a 
grand jury, and will not grant an ioformation, except 
upon evidence which would support a bill of indict- 
ment." 

With respect to informations filed ex officio by the 
Attorney-General, they stand peculiarly upon their own 
grounds. 

Lord Mansfield declared, that the court would never 
grant an information upon the application of the At- 
torney-General, in cases prosecuted by the crown; 
because the Attorney-General has a right himself, ex 

Cause was then shewD, and Lord Mansfield, C. J. (after observfng par* 
ticularly on the affida?its), said, that wherever a strong; probable ground 
is laid, Uie court will grant an infomiation» if the subject matter be fit for 
that mode of prosecution : and there never was a fitter subject than the 
present The rule was made absolute. The King v. Hatwell, and the 
Samey. ^a<e» on the prosecution of the Duke of Richmond, 1 Dongf. 587« 

Thus in Easter Term, SO Geo. HI. the Duke of Athol having applied 
foraninformatioD against the printer of a newspaper, for a libellous para- 
graph in his paper, stating that the Duke and his family were held in 
such general abhorrence in the Isle of Man, that if he should succeed in 
obtaining an act, then pending in parliament, it would occasioD a revolt^ 
the court held that no affidavit from the Duke was necessary. 

■ 6 r. JR. 294. 
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officioy to exhibit one : and he may, if he thinks pro- 
per, summon the parties to shew cause " why it should 
not be exhibited/^ before he signs it. 4 Geo. II!. B. 
R. S Burr. 1564." 

Neither will the court give the Attorney-General 
leave to quash an information filod ex officio ; for he 
may stop the proceedings upon it by noli prosequi^ and 
file another.' 

• Rex V. Phillips lo this ca«c Mr. Attorney- General (De Grey) mov- 
ed, on the behalf of the crown, for a rule to be made upon the defendant* 
to shew cause why an information should not be granted against him ** for 
certain misdemeanours in his office as a justice of peace of Plymouth.** 
Lord Mansfield rejected the motion ^ declaring that he would never grant 
a rule for an information applied for by the Attorney -General on l)eha1f of 
the crown : because the Attomey*General has himself power to grant it^ 
if he judges it to be a proper case for an information : and it would be a 
strange thing for the court to direct their officer to sign an information 
which the Attorney-General might sign himself, if he thought proper : 
and if he did not think it a proper case, it would equally be a reason why 
the court should not intermeddle. If the Attprney-General should have 
any doubt about the propriety of it, he might send to the magistrate 
complained against, to shew him eause why be should not grant it 4 
Burr. 2089. 

' An information had been filed, ex officio^ by the Attorney-General, 
against the defendants. The defendants had pleaded, and the parties 
were at issue, and notice of trial given ; but the prosecutor counter- 
manded the notice, and the Solicitor-General applied for a rule to shew 
cause why the information should not be quashed, suggesting as the 
ground for the applicatiop, that another was ready to be filed, which stated 
the offence more particularly, and was better adapted to the nature of the 
vGharge. 

LardMmtsfieldf C. J. having asked the Solicitor-General if there was 
aDy authority or precedent for quashing an information ex officio upon the 
application of the prosecutor, he admitted, that he knew of none; and hb 
Lordship said, that if it was proper to stop the information, he did not see 
why the Attorney-General might not do it by entering a noli prosequi, with- 
out the interierent^ of the court. 

BuUer, J«— What the Solicitor-General hat stated, viz. that the pen- 
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An infarmation may be filed by the Solicitor-Gene- 
ral, while the office of Attorney-General is vacant, Bex 
y. John Wilkes, Hil. Ter. 10 Geo. III. B. R- 4 Bwr. 
2527. 

It may here be necessary to subjoin some few leading 
examples, in which informations have been granted^ or 
refused by the court** 

dency of the Smt roformation would be no plem to the Mcood, it deciiiire 
against this motion. It is certainly not of course to quaah inibrmatioiiB : 
all the litigated rases are upon insufficiency; and if the court haa cvea 
pennitteil it in the 6rst instance, it has been because they gave credit to 
the couuHel in stating insufficiency. The rule discharged. Tht. iSng ▼. 
Stratum, et oL Mie. Term. fiO CUo. III. B. R. 1 Doug. t30, 240. 

^ On a motion for an information on a libel, in adrertising that one Ma* 
dox, an a|>othecary, had personated Dr. Crow, a physician, and wrote and 
took his fee (which the apothecary did not pretend to deny) the chief jua* 
tice declared, that tliough truth t>e no justification of a libel, as itis Ibr ^ 
famatory words, yet it will be sufficient cauae to prevent the interpo«Ci<Ni 
of the court in this extraordinary manner, and induce them to leave it to 
the ordinary course of justice before a grand jury. Stra. 49B» Andr. 299* 

An information for a libel upon the corn faotors at Bear-key, denied for 
the same reason. Stra. 498. 

Motion for aa information ag^mt the defendant for pablisbiog a ^ery 
great reflection upon the African Company in one of the newspapers^ by 
charging them with having suf^rted their trade by treachery and frauds 
but as this was only a dispute on the matter of trade, the court thought it 
would be sufficient to apply to thegraadjury, Mick. Terwh 2 GW. IJ. 
1799. K. B. 90. The King t. Roherts. 

A man advertised in a public newspaper that hit wife had eloped froos 
him, and cautioned all persons from trusting herj and an information Iv 
a Kbel being moved for, it was denied, because it was the 6nly way the 
hnsband could take to secure himselt The application was against the 
husband i and Lee^ C J. said, the advertisement did not contain any thing 
criminal in him. Andr. ^titg. The King v. Ena. 

On a rule to shew cause why an information should not go against the 
defendant for publbhing a libel upon one Mr. Uayward, a wine merdiaiH^ 
in the Daily Advertiser ^ the substance of the advertisement was^ ^ This is 
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Tliough every species and degree of calumny and de* 
traction of this kind are deemedodious in the eye of the 
law, and punishable either by civil action or criminal 
prosecution, in most cases at the election of the party 
injured, yet the court of King^s Bench, as we have above 
observed, whose jurisdiction herein is founded upon the 

to gire notice, that Mr. Hayward sella wise or brandy by the galloo, quart* 
or pint ; and is to be met with at any hour every afternoon at one of the 
taverns m Snithfield. N. B. Mr. Hayward sells an excellent salve, made 
by a relation of his in Dublin^ to cure women*s breasts with, which may 
be had at 12<2. a bottle.** The defendant's counsel insisted that this was 
no libel; but Mr. Fazakerly submitted that it was, by reason tfiat it tend- 
ed to lessen a man in his trade, and make him ridiculous i however, the 
court thought it would be going too far to grant an information for such 
a paper ; it was enough to leave the party to his ordinary remedy: accord- 
iogly the rule was discharged. Lee, C. J. said, *' the party was charged 
with a matter which did not include any guilt" Andr. S29. 

A writing was directed to general Wills, and the lour principal officers 
of the Guards, to be presented to his Mi^jesty for redress ; the paper con- 
tained the defendanfs arse, that he fumislied th^ guard at Whitehall with 
fire and candle, for which the government owed him 350/.; that he ob* 
tained a warrant for his money, and captain Carr (the prosecutor) told 
him, that if he would assign the warrant, he would procure him the money j 
warrant was assigned, and the money paid to'Carr, who refused paying it to 
the defendant -, and the question was^ if an information should be granted ? 
and the court held it no libel, but a representation for an iqjury, drawn up 
in A proper way for redress, without any intention to asperse the prosecu- 
tor i end though there be a suggestion of a fraud, yet that is no more than 
what is in every bill in chancery, which was never held libellous if rela* 
Ure to the subject nsatter. Andr. 229* 

Where the granting the information would be a discouragement to learn- 
ed inquiries^ the court will not listen to the application. Therefore an in- 
formation was refused, and the party Idt to his ordinary remedy against a 
person for publishing in a newspaper, that Ward*s pill and drop had done 
great mischief in twelve different cases, and that they were a compound 
pf poison and antimony. Sec, 9 Bme. Abr, 49^. The King v. RoherU. 

An information lies for a Hbel in a letter to a mayor, '^ I am sure you 
will not be persuaded from doing justice by any little artifices of your town 
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necessity of preventing quarrels and ill blood, and which 
deals with this offence as of dangerous consequence to 
civil order, and destructive of the peace of the nation, 
always exercises a discretionary power in granting an 
information for an oflFence of this nature^ and will, in 
many cases, leave the party to his ordinary remedy/ 

clerky whose consummate malice against me and my family, will make him 
do any thing be' it ever so vile.** Rex v. Waite, d Wits, 22. It lies for 
publishing two distinct libels on two distinct persons, by singing two 
songs at a man*s door,, one a libel on his son, the other on his daughter, 
to discredit and disturb him and them. Rex v. BenfiM^ 33 Geo, IL 2 
Burr. 980. 

And against several persons, who join in one act, as their singing, whe- 
ther one or two songs, or first and second part, or separate stanzas, it is one 
entire offence, and they may be joined in one information or indictment 
Rexv.Benfield. 

If one of the songs is libellous, and the other not, yet it will only go to 
lessen punishment, not arrest jndgment. Ibid. 

A party applying for an information, must waive his right of action. 
But if the court, upon hearing the whole matter, are of opinion that it is a 
proper subject for an action, they may give the party leave to bring it 
Rex v. Sparrouii,2 T. R. 198. 

An information was granted for libelling an ambassador, as in the cases 
of the King v. D'Eon^ and the Kitig v. Peltier, already cited in this trea- 
tise. He who applies for an information must not have laid behind. Loffi, 
«73. • 

' Thus in a case where the defendant has denied the Hbel on his oath, 
as by swearing in an affidavit upon shewing cause against a rule nisi, that 
the subject of charge is true. In this case the court will exercise a diacre* 
tion ; and oath standing against oath, they will refer the party complaioing 
toagrandjnry. Rexy.Mit/ord,E*q. K.B.E.T. 1814. 
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CHAP. III. 

ACTION ON THE CASE- 



This is the next remedy which the law gives, at 
the suit of the party, to obtain compensation for the in- 
jury sustained by malicious defamation. It has been 
observed, that for every right, and for every injury, 
done to a man in his person, reputation, and property, 
the party has a remedy ; but this remedy he must take 
according to the^methods laid down, and the rules pre- 
scribed by law. 

Whenever an act of parliament gives a right, the 
conunon law gives a remedy ; so where the conmion 
law gives a right, or declares an injury, the same law 
gives a remedy or action; want of right and want of 
remedy are reciprocal. 

It is upon this principle, sanctioned by an uninter- 
rupted usage to be traced from the earliest periods 
of our law, that an action on the case is given for the 
injury of written defamation. Actions^ for scandal are 
amongst the most ancient in the law.' We shall make 
some observations upon the practical form of this 
action. 

* March on slknder, p, 5^ 
M m 
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It is usual to comraence the declaration, either for a 
libel or for words, with inducements of the plaintiff's 
good character, and of his innocence of the crime im- 
puted to him by the defendant; but as these induce- 
ments are not traversable they may be omitted,* and 
the declaration may commence with a statement of the 
defendant's malicous intention to injure the plaintiff. 
When the libel, or slander, doe« not affect the plaintiff 
in his moral character, but merely imputes to him insol- 
vency, or incapacity in the way of his trade, &c. this 
preface of good character is inapplicable, and the de- 
claration sbouW coTttto^ucQ with a9 ipdwcement respect- 
ing the tradf^. 

When the words thmaselyes are such t» cwonly be 
undorstood in a crtnainai se^se, a^ when the pbintiff is 
directly charged witb.tb^ft, or peijufy. &c. no indnce- 
HMttit of any ejttriniic matter is necessary; but i^ as we 
have above said^ th$ chai|^e be not necessarily slander- 
ous, the plaintiff, by way of introduction or inducemeiit, 
skould state, tbajt 8oiiQ,e; fai^t h^ ta^cen place to which 
the dcfi^ndtot allndeis^ &nd to which the innuendoes 
must, afterwards rj^fpr* We have already explained 
fylly the QfttHfe q{ avepm^ts and innuendoes, Rn v. 
Home.'' So, if the libel be actionable only in respect 
to its aflSsptmg thf! pl?^ipti^ ii^ l^is o^e, profession, 
trade* employment, &c, ap ind^cennpnt must be stated, 
skewing such office» &c. Cam. Dig. Action, for Defor 
matian^ G» 9^ and 1 Saund. %fA^ a. n. 3. But where 
the libel admits, or imports the feet to exist, no induce- 
ment or averment of the feet is.necesisary. The induce- 

« I Ley. «97. 

» See likewise Com. Dip. Apihnfar DtfmuUi&n, G. 89 9^ 
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ment b^ag material and traTersid>le» time mid pboe 
ih^ttld be stated^ aud in certain cases» a variance mi^ 
befatal^ 

The declaration sbould allege a nalicious intent in 
tbe defendant, but it i» not neceasar)^ to ¥3e the word 
maliaionsly, for the word falaely, or wrongfully, is 
sufficient i because, from the want of a probable cau$e, 
malice if to be uaferred^ J Sound. 242. Cam. JXg, 

Tbe Ubel may be aet out ejtfaer in words or siibatance* 
8 Salk. ^60. If the libel or woiid« aie in a foreign lan^ 
guage, it must be set forth in the original, as we have 
alfeady e^i^ilained in tbe chapter oo Indictment, and 
(bough a translation is usuat^ it is unoecfssary^ and fire- 
q<ienlly &ot adviseable. I Smind. %Ai. n, i. 

It ii3 tinnefcessary to enter farther into the techniml 
parts of the declaration of this q>ef2ie$ i>f in^^ury: they 
may be seen fully and correctly stated in the several 
treatises on pleading. With respect to the damages, a . 
few observations may be necessary. 

When the libel is not in itself actionable, and an action 
is sustainable merely oh the grounds of special damage, 
the declaration would be defective, if such damage were 
not correctly stated. 1 Saund. 243, n. 5. But if the 
libel be actionable, per se, the plaintiff may recover, 

* 4T.il 590, and CJdtty om PlmMng, Vol. IL p. 45d. 

y The declaration must shew a publication* but the word T^Muhii ia 
not necessary : any eqniralent term may supply it Ftde mnJU Chap. L of 
tbia Book, where this point ia fnlly stated. A statement that the defendant 
published, or caused to be published, is insufficient, but the uncertainty may 
be aided by the defendant*s pleading over. %Mod.Z9.^ It i» necessary, 
as we have before observed in the case of indictment, to state that the libel 
was d/* mud comcenUng the pUkUifT. 

M m 2 
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'^hoygh no special damage be stated or proved* In 
either case, however, the plaintiff cannot give evidence 
of any special damage, unless it be stated in the decla- 
ration. Bull. N. P. 7 . 1 Saund. 443, n. 5. 

The special damage must be the legal and natural 
consequence of the libel or words spoken, 8 E. R.Sy 
and it should seem, that if the plaintiff might have his 
action over against a third person, in respect of his re- 
fusal to complete a contract, &c. which he had entered 
into with the plaintiff^ the damage is not sufficient. 
Care, therefore, must be taken in the statement of the 
damage. 2 A and P. 289; 3 B. and P. 272. The 
special damage must be particularly specified in the 
declaration. 1 Saund. 243 ; 6 T. B. 139. A loose 
and general statement of injuries resulting from the 
slander is not a sufficient allegation to maintain an ac- 
tion for special damages. 
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CHAP. IV. 

OF THE PLEADINGS. 

As every indictment or declaration must contain 
the legal narrative or description of an offence^ the 
defendant may of course demur^ when the matter is 
either not libellous in contemplation of law, or is defec- 
tive in any material form of setting it out. But if 
there be no defect of this kind, the (defendant must 
plead as in other cases of the same kind. The usual 
pleas to a libel are, not guilty upon an indictment or an 
information ; and to an action on the case, in addition 
to the general issue, may likewise be pleaded a justifica- 
tion. 

The plea of not guilty requires the plaintiff, or pro- 
secutor, on his part, to prove all the material allega-. 
tions, that is to say, the publication, and all such pre- 
fatory inducements as are the adjuncts and qualities of 
the offence as stated in the indictment or declaration. 
But it does not require him, nor need he prove, the 
felsity of the words or writing. The general issue 
does hot raise the question of their truth; it rests 
upon the defendant, in an action, to prove their truth, 
having first fairly apprised the plaintiff of such being 
his intention by a plea. 
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Under the plea of the general issue^ the defendant 
may prove that he was an innocent publisher ; or may 
give in evidence that the supposed libel is a judicial pro> 
ceeding ;* or the copy of a report of the house of com- 
mons ; that it is the fair narrative of a trial at law ; that 
it has been innocently published, as by reading out of a 
book ; that it was matter of caution to a friend, and with- 
out malice in the defendant ; that it was admonition or 
confidential communication; that it was subject of 
amicable or Christian reproof; that it was the fair use 
of the defendant's own judgment in the criticism of 
works of art or literature ; that it was the investigation 
of scienoe ; in a word« all such matters <^ defence may 
be given in evidence under the gei^eral issue, as in rear 
son, and therefore in law, are sufficient vindicati<His. 
Cases have already been cited in the preceding; cha|K 
tern ,to these several points : we shall therefore not 
repeat them. Many of these defences may be spe* 
ciaily pleaded ; and if the defence be, that the publica- 
tion was a true report of a trial at law^ it ought, per- 
haps, to be pleaded specially. Curry v. Walter^ 1 Bos. 
said PuU. S%3. The defendant may also, on the gene- 
ral issue, prove, in mitigation of damages, such facts 
and cironnstanoes as shew a ground of suspicion, not 
amoanting to actual proof, of the guilt of the plaintifil 
Earl (jfLeic€Her v. Walter^ 9 C4mp. 9A\. 

Something short of the truth, and to shew a proba^ 
Me occaskn of speaking or writing defamatory words, 
may be given in evidence under the general issue.— 
" So far,'^ says Lord EMeaborough, " I assent to the 

< Biit Bee Cbap. XIII. of the last Book, in wbidi tbete subjects sre sert- 
rally considered, and their extent and Umitalieiis omrked iff* 
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Quse of tb« Ettrlqf LeictUer v. Walter, and no farther." 
King V. P»rott,H. T. 1«U. 

In mmams v. Callettder, 50 Geo, III. T. T. K. B. 
MS. it WM holdeii by the same judge, that ^^ though 
there wa» no justification on the record, the defendant 
Height give in evidence somewhat of the real character 
of the plaintiff, and shew that it was not unblemish- 
ed and entire. But if be contend that the libel is sub- 
stantially true, then he must plead a special justifica- 
tion, the proof of which lies upon him/' 



OF THE JUSTIFICATION OF ▲ LIBEL. 

The ground of the action on the case for a libel is 
the quantum of injurious damage which the person 
libelled eithei' has, or may be presumed to have sus- 
tained, from the libellous matter. It is evident, there- 
jficire, that if the subject of the libel, both in its sub- 
stance and measure, be truly imputed to the plaintiff, 
that there can be no such injurious damage. The 
reputation cannot be said to be injured ivhere it was 
before destroyed. The plaintiff has previously extin- 
guiahed his own character. He has therefore no basis 
for an action to recover compensation for loss of cha- 
racter, and its consequential damage. The law consi- 
ders him as bringing an action of damage to a thing 
which does not exist. Least of all will it allow $uch 
a person lucrariex malafama^ — to make a profit of his 
bad &une. The law, moreover, has herein a kind of 
moderate and prudent regard to the interests of society, 
which are in some degree upholden by the awe and 
Itpprehetision which bad men entertain of public re- 
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preach. Under all these views, therefore, the law, in 
an action for libel, permits the defending party to jus- 
tify, by alleging that what he has said is true. 

The authorities for the position that the defendant 
may plead the truth of a libel in justification, are the 
dicta of Hobart, C. J. in Lake v, Hatton^ Hob. R^. 
253, and of Holt, C. J. in an anonymous case, 11 Mod. 
99 ; but the position is warranted by the general prin- 
ciples of law, as applying to the remedies for civil 
damages, and the practice at the present day. P Aiison 
V. Stuart, 1 T. R. 750. All the judges gave their^opi- 
nion to this effect in parliament, upon questions put to 
them on the Libel Bill, 1793. 

In the case o( King v. Parsons, before Lord Kenyon, 
1799, his lordship observed, that it was competent for 
a defendant in an action for a libel to plead the truth 
of the supposed libel in justification. And in a late 
case of Plunket, Solicitor-Greneral of Ireland, v. Cob- 
betiy tried before Lord Ellenborough, C. J. Middlesex 
Sittings, 26th May, 1804 (which was an action on the 
case for a libel, to which the defendant pleaded N. G.), 
it was observed by Lord Ellenborough, in his direc- 
tion to the jury, that " in case the libel had been 
true, it would have been open to the defendant to have 
justified it on the record.'' It is worthy of remark, 
however, that though this doctrine is now considered as 
established, yet it was not settled even so late as the 
year 1 "735 ; for, in The King v. Roberts, B. R. M. T. 
8 Geo. II. MS. on a motion for an information 
against the defendant for a libel. Lord Hardwitke, 
C. J. thus expressed himself: — " It is said,, that if an 
action were brought, the fact, if true, might be justi- 
fied ; but I think that is a mistake y such a thing was 
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ueter thought of in the case of Harmon v. Dclaney*, 
4 Geo. II. (Str. 898). I never heard such a justifica- 
tion in an action for a libel even hinted at. The \a,W 
18 too careful in discountenancing $uch practices. AU 
the favour that I know truth affords in such a case is, 
that it may be shewn in mitigation of damages in an 
action, and of the fine upon an indictment or an inform- 
teation.'' 

In Bacon's Abridgment, Vol. lY. 455, title Libel, 
the same doctrine is laid down, that scandal in writing 
is not justifiable in a civil action, any more than in an 
indictment or information. 

Information against the defendant for publishing a 
libel against Mr. Swiaton, of Wadham College, Oxon, 
accusing him of unnatural practices. Lee, C. J. re- 
jected evidence offered of defendant's reasons for the 
accusation, viz. that the supposed pathic had informed 
iiim of them, sayings that the only question m as, whe- 
ther defendant was guilty of publishing the libel. It 
liad been always holden, that the truth of a libel could 
not be given in evidence by w^ of justification ; be- 
cause, if the person charged with any crime is guilty, 
he ought to be proceeded against in a legal course, 
and not reflected upon in such a manner.^ 

A justification of a libel, however, io the cases in 
ivhich it is admitted, must not be pleaded in loose and 
general terms, but it must affirm the truth of the very 
point and substance of the imputed slander. The 
law does not allow pleas of justification, contaihed in 
gemrul charges of fiaud or felcmy committed by the 

• BM.^.?,9. 5W.N.P. 1047. 
K n 
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plaintiff, because they do not apprise the plaintiff of 
the defence which is intended to be set up.» 

In the latter case the action was for a libel^ for printing 
of thie plaintiff that he was a swindler ; the defendant 
pleaded, tliat the plaintiff had been illegally, fraudu- 
lently, and dishonestly concerned and connected with, 
and was one of a gang of swindlers and common in- 
formers, and had also been guilty of deceiving and 
defrauding divers persons, with whom he had had deal- 
ings and transactions, wherefore he printed, &c. To 
tljlis there was a special demurrer ; and the court of 
King^s Bench was of opinion that the plea was bad, as 
being too general. The defendant ought to have 
alleged some particular crime, with the time, place, 
and the persons with whom the plaintiff was 8U)>po6ed 
to be connected. When the defendant took upon him- 
self to justify generally the charge of swindling, he 
must be prepared with the facts which constitute the 
charge, in order to maintain his plea. And he ought 
to state those facts specifically, to give the plaintiff im 
opportunity of denying them ; for the plaintiff cannot 
come to the trial prepared to justify his whole life. 
The defendant could not prove the justification, as he 
has pleaded it, by general evidence i but he has no jus- 
tification unless he can prove the special instances, 
and, knowing them, he ought to put them on the 
record, that the plaintiff may be prepared to answer 
them : and they reversed the judgment of the C. P. 
which had held the plea good. 

The justification of a libel must state issuable facts, 

* NewnutHV. Bmk^, cited 1 T^.E^p. 750. F Amm^v. SttuurL 
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and the particular acts and offences with which, the 
defendant charges the plaintiff/ 

In an indictment, however, or an information for a 
libel, the ground of the legal proceeding is totally dif* 
ferent. The basis here is the actual or possible injury 
to the public peace. Now it evidently makes no dif- 
ference in the mischief of a libel in this point of view 
whether the subject alleged be true or false. A bad 
man is as likely, and indeed more so, to avenge himself 
than a good man. The truth or falsehood is totally 
immaterial in the mischief. The law, therefore, as a 
justification, puts them out of the question. The act 
itself is a positive crime, and, therefore, like theft, per- 
jury, &c. admits but one simple plea, that of not 
guilty. 

This doctrine is so firmly settled, and so essentially 
necessary to the maintenance of the King's peace, and 
the good order of society, that no court of justice has 
at any time allowed it to be drawn into debate. 6 Coke^ 
125 5 Hob. iS3 ; Hawk. P. C. c. 73, § 6. It is well 
observed by Lord Coke, and is indeed derived from the 
admirable example of the Koman law, that in a settled 
state of government, the party grieved ought to com- 
plain for every injury done to hini, in the ordinary course 
of law, and not to revenge himself by the odious means 
of libelling or otherwise.* 

« Holnuiv. CaUihy, I W. P. T. MS. 

' The reader is referred to Chap. III. Book L for a more full discussion 
•f tills most iiDpk>rtaDt doctriae in tiie lawr of libel. He will there find in 
what cases a justification can bt admitted* and apoD what principlesi and 
in what proceedings* it is excluded. 

N n 2 
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In indictnkeatSy indted, the ward fmiu ii p«rt ^ the 
formal description of the crime. We have shewn it, 
however, in a preceding chapter, to be merely formal, 
and not material. It it, in fact, one of those popular 
adjuncts which, in the simpler times of the law, crept 
from common discourse into the language of pleading. 
It has, therefore, been retained : but, like the wordt^ 
^ the instigation of the devil," in an indictnaent for 
murder, it is merely surplusage. It is the duty, and 
has always been the practice of courts of justice, to 
separate the suhatance of crimes from their formality, 
and to require proof only of what i^ material. 

The epithet false is not applied to the propositioRs 
contained in the libel, but to the aggregate criminal re* 
suit — ^the libel. Falsus lihellus is used in the descrip* 
tion of a Ubd, m falsus proditar in high treason ; that 
is to say, wickedly, without true cause, or ji»ttficatioii« 
In point of substance, the alteration in the description 
would hardly be noticeable in law, if, as we have before 
said, the epithet were verus instead of falsus. 

The law, however, with that prudence with which 
it qualifies all its general enactments for the public 
good, has administered an indirect check over any pos* 
aible mischief which a bad character might effect under 
Ais shelter. We have shewn that, upon an application 
for a criminal information, the party libelled must deny 
upon oath, if the chaise be capable of a distinct nega- 
tive, the truth of the matter alleged. The court will 
not assist him without this self-purgation. He must 
come forward with clean hands. They will not, i^df^ed, 
as matter of course, permit the defendant^ in his an- 
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gwer to a conditional rule, to justify the truth, but they 
produce the same effect, by compelling the prosecutor, 
when it is possible, to swear to the falsehood. 

And, in respect to indictments, from. the very man- 
ner in which an indictment is preferred, ante corpus 
comitatm^ by which country it must be' presumed the ' 
character of the party is sufficiently known, a similar 
check is administered. Thus we see the law of Eng- 
land stands clear of any immoral countenance of vice, 
or mischievous diminution of that salutary cb€ck upon 
bad men, public speech and report. 
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CHAP. V. 

^ EVIDENCE. 

Under this head we shall principally examine 
four questions ; first, who shall be deemed the author 
of a libel ? Secondly, what shall be deemed a publi- 
cation ? Thirdly, we shall inquire into the grounds of 
the responsibility which is cast upon printers, book- 
sellers, and hawkers, so far as they are connected with 
the dissemination of a libel ^ and lastly, we shall state 
the general rules of evidence which apply to the proof 
of this offence. And, first, we shall inquire of the 
author of a libel. 

1. OF THE AUTHOR. 

It has been already observed, that a libel may be ex- 
pressed, not only by printing or writing, but also by 
signs or pictures, but one of these modes is essentially 
necessary. It is laid down in LamVs Case, 9 Co. 5% 
that every person convicted of a libel must be the con* 
triver, the procurer, or the publisher. 

But if one writes a copy of a libel and does not 
publish it to others, it is no publication of the libel. 
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But it iB^Fong evidence that he published it, when he, 
knowing it to be a libel, writes a copy of it, unless^ 
afterwards he caii prove that he delivered it to a magis- 
trate to examine it ; for then the act subsequent ex- 
plains his intention precedent. 

It has been contended, that be who writes a libel 
dictated by another, is not guilty of the composing and 
making ; because it appears that another is the author 
or contriver ; but herein it has been resolved, that writ- 
kig being the essential part of a libel, the reducing it 
into writing, in the first instance, was a making, and 
differed from the transcribing : and, according to the 
report of this case, 5 Mod. 163 to 167, it was holden, 
that if one dictates, and another writes, both are guilty 
of making the libel. But in Comb. 406, it is said, that 
he who dictated cannot be indicted for this libel, be- 
cause he did not write it, and that, therefore, if the 
writer could not, the crime would go unpunished. 
But as all who concur and consent to the doing of an 
unlawful act are guilty, and as the rules applicable to 
the offence of libel are the same which apply universally 
to offences against the criminal law of the laud, it 
should seem, that if one repeats a libel, another writes 
it down, and a third publishes it abroad, they are all 
makers of it, and responsible either in civil damage, or 
criminal punishment.* 

It is said by Holt, C. J. that where a libel appears 
under a man's hand-writing, and no other author is 
known, he is taken with the manner^ and it turns the 
proof upon him, and if he cannot produce the com- 
poser, it is hard to find that he is not the very man. 

' See Lord Raym. 418} 5Mod. 167; Comb. 959, King j.Pmne. 
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Thi4 the bare oopying out of alibtl by one who is 
neither contriver por composer, is highly criminal. In 
mU cases where a man does that act which makes a thing 
to be what it ?«, he u, and must be construed to be, the 
doer of that thing. Therefore he hdd, that writing a 
copy of a libel was writing a libd, and if the hiw were 
otherwise, men might write copie^^ and print thena 
with impunity. JL^rd Raym. 417 5 Salk. A 17; 12 
Mod. 4^0, tiejt V. Bear: 

And it is said to have been resolved by the court, 
that, in libels, making is the genus, composing or con- 
triving is one species^ writing a second species^ and 
procuring it to be written a third species. Lord Ri^fus. 
418. 

In this case Mr. Justice Rokeby said, that if A in* 
vents the matter, B makes rhime of it, and C writes 
it) every one, in common understanding, may be dis- 
tinguished by some special term, but the law denomi- 
nates them all makers. 

It cannot therefore be doubted, but that all concern- 
ed in composing, writing, and publishing a libel, are in 
point of law guilty of a misdemeanour. 

We have already shewn in many cases, where the 
writing and publishing of a libel may be an innocent 
act ; to which examples we may add, that of a clerk who 
draws an indictment, or a student or reporter who 
takes a note of it. Here, the circumstances of the act 
negative that maliee, either actual or presumable, 

' But unleiB Uiere be a publicatiooi Uie mere wntinf or componof a 
defamatory paper by auy mao, which U confiaed to bis closed and neither 
cincalated aor n>ad to others, will not render him responsible either by in- 
dictment or action. ^ Mod, 167. 
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which the law considers as the gist of the crime^ and it 
is not done Md in^famiam of the pafty ; but abstract- 
edly considered, the writing the copy of a libel is writ- 
ing a libel, because such copy contains all things 
necessary to the constitution of a libel, namely, the 
scandalous matter, and the writing. 2 Salk. 418 ; 
Lord Raym. 416.» 

The most material point established by the above 
cas^ is, that writing, being the essence <rf a libel, the 
person who appears to have once written a libel, which 
is thereafter puhHshed^ shall be considered as the 
maker of it, unless he rebut the presumption of law, 
by shewing another to be the author, or prove the act 
to be innocent in him. 

It is a sufficient confession that a person is the 
author of a libel, if, upon being shewn the book, he 
owns himself to be the author of it, errors of the press 
excepted.^ 

2. OF THE PUBLICATION. 

In order to maintain a civil or criminal proceeding 
for a libel, it is necessary to shew that it was published. 

* Jn an action ft>r a libel, in the shape of an extra judicial affidan^ 
sworn before a magistrate a person who acted as the magistrate's cleric 
is not bound to answer, whether by the defendant's orders he wrote the 
affidavit, and delivered it to the magistrate^ as he might thereby erimmait 
Ainu^f. Bfdimt^ v. Bwrtky, 3 Cmmp. 210. 

h in an information for a libel against the defendant, the witness, who 
produced the libel, swore that it was shewn to the defendant, who owned 
himself the author of that book, errors of the press and some small vari* 
at ions excepted. U was ot^ected that this confession was not absolute. 
But the Chief Justice said, that he would put it upon the defend- 
ant to shew, that there were material variauces. lUx v. Hallf Strantft, 
416. 

o o 
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Until the publication the act is not complete in its mis- 
chief; before it is dispersed abroad it can produce no 
present or actual injury either to the public or the indi- 
vidual, and, until then, there is a bcus penifeniUB on 
the part of those concerned in the composing and writ- 
ing. 

Therefore if a man deliver by mistake a paper out of 
his study, it is not a publication, though it be a libeL 
5 Mod. 167. 

' The reading of a libel in the presence of another, 
without knowing it before to be a libel, wither without 
malice, does not amount to a publication. 4 Bac. Abr. 
458. Also it is holden, that he who repeats part of a 
libel in merriment, without any purpose of defamiation, 
is not punishable. But Hawkins says, that the rea* 
sonableness of this opinion may justly be questioned, 
for that jests of this kind are not to be endured, and 
the injury to the reputation of the party grieved is no 
way lessened by the merriment of him who makes so 
light of it. Hawk. P. C. c. 73, § 14. But it seems 
to be settled, that if he who has either read a libel him- 
self, or has heard it read by another, do afterwards ma- 
liciously read or repeat any part of it in the presence 
of others, or lend or show it to another, he is guilty of 
an unlawful publication of it. Hawk. P. C. c. 73, 
§10. 

But having a copy of a libel is no publication. Fin. 
Abr. 12, 224. It is said by Lord Coke, in the case de 
HbeUis famosis to have been resolved, that if one finds 
a libel, and would keep himself out of danger, if it be 
composed against a private man, the finder may either 
bum it, or presently deliver it to a magistrate i but if 
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it concern a magistrate, or ^ther public person, the 
finder aught presently to deliver it to a magistrate^ to 
the intent that, by examination and industry, the au- 
thor may be found out and punished. But it has been 
justly observed, that the not delivering it to a magis- 
trate was only punishable in the Star-Chamber at the 
height of its despotism, and that the barely having of a 
libel in onc^s custody was no offence.* 1 Fent. 3 : COU' 
tra semble, 2 SaUe. 418 ; Lord Baym. 417.' 

Upon the trial the libel must be produced, and be- 
fore it is read, it must be proved that it was published 
by the defendant, or by others, with his privity. 

It is not competent to a defendant charged with hav- 
ing published a libel, to prove that a paper similar to 
that for the publication of which he is prosecuted, was 
published on former occasions, by other persons, who 
have never been prosecuted for it. Bex v. Holt, 5 T. 
B. 436. 

Proof that the libel was contained in a letter directed 
to the plaintiff*, and delivered into the plaintiff^s hands, 
is not sufficient proof of a publication to maintain an 
action^ but an indictment or information will lie.^ 



3. RESPONSIBILITY OF PRINTERS, BOOKSELLERS, &C. 

Printing a libel is publishing it. The printer gives 
a body and activity to the poison, which is mixed up 

' This dictQm of Lord Coke's is almost a literal tranriatioii from a pas^ 
page io the Romao code de Ikmosis libellis. Vide Book L Cbi^. L 

^ 5 Camp. 923. 

' Vide Book U. Chap. XIIL in which this point is fully considered. 

02 
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in private, and would lie in a quiescent state, if n(o 
persons could be found to put it into that form whidi 
is best suited to give it publicity. Printers and book- 
sellers, therefore, have been justly deemed the instru- 
ments of the crime. Whatever be the motive of the 
printer or publisher, if an injury be done to the public 
or an individual, he must, and ought, to be answerable 
for it. The law presumes guilt from every act of pub- 
lic mischief, and imputes a malicious intent to an act 
which is injurious to another. But facts or circum- 
stances may enhance or mitigate that implied guilt, 
and vary the degrees of it. Like every other pre- 
sumption of law, it miay be rebutted by contrary proof 
and shewn to be innocent arid accidental. 

It is no excuse for the printing or publishing a libel, 
to say that a man did it in the way of trade, without 
^malice or il^ design, or to maintain his family, Sf. 
Trials, 982. 

It is said, that if booksellers or hawkers jpublish or sell 
libels, though they know not the contents of them, yet 
they are punishable : the public peace ought to be more 
regarded than a private interest. Wood^s Imt. 445 ; and 
whether they publish by their own hands, or their ser- 
vants, they are equally punishable. An information 
was moved for against the defendant for selling and 
publishing a libel. Objection : — She was sick, and her 
servant took the libel into the shop without her know- 
ledge. Per curiam; This is no excuse, for a master shall 
answer for his servant, and the law presumes him to be 
acquainted with what his servant does. Mr. Justice 
Fortescue said, that it had been ruled, that the finding 
a libel on a bookseller's shelf was a publication of it by 
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been ruled, that where a master living out of town, and 
his trade is carried on by his servant, the master shall 
be chargeable, if his servant publish a libel in his ab- 
sence. S Sess. CaseSy 33, pi. 38. Hex v. Dody 10 G. 
1724. 

Indeed, the principle and rule of law seem invariably 
to have been, that not only he who publishes a libel, 
but also he who procures another to do it, is guilty of 
the publication ; and it is not material, whether he who 
disperses a libel knew any thing of the contents or ef- 
effects of it, or not ; for nothing would be more easy 
than to publish the most virulent slanders with the 
greatest security, if the concealing of the purport of 
them from an illiterate publisher would make a man 
safe in dispersing them. 

And, upon this foundation, it has been constantly 
ruled, as We have in part shewn above, that the buying 
of a book or paper, containing libellous matter, in a 
bookseller's shc^, is sufficient evidence to charge the 
masterwith the publication, although it does not appear 
that he knew of any such books being in his shop, or 
what were their contents ; and it will not be presumed 
that it was brought tod sold there by a stranger, but the 
master must, if he suggest any thing of this kind in ex- 
cuse, prove it. It was so ruled in evidence by Raym. 
Ch. Just, at Guildhall, Rex v. Nut. Fitzg. 47. This 
case is cited by Comyn in his Digest^ title Libel, 69 J, 
who admits it as a settled rule of law. 

In The King v .Almond the same docrine was hol- 

™ The defendant having been convicted of publishing a libel (Junius*! 
letter) in one of the magasinet called the London Muieumiy which wai 
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den by Lord Mansfield ; namely, that the buying of a 
libel in the shop of a known bookseller was sufficient 
prima facie evidence to convict him of publication. 

In Rex V. Walter ^ it was expressly holden by Lord 
Kenyon, that the proprietor of a newspaper was sm- 
swerable, criminally as well as civilly, for the acts of his 

bought at hb shop, andeTen profened to be Sprinted for him;** it'wai 
moved for a new trial, upon the ground, of the evidence being insufficient 
to prove any crimiDai intention in Mr. Almon, or eyen the least knowledge 
of tlieir being sold at his shop ; and counsel had affidavits to prove, that it 
was a frequent practice in the trade for one publisher to put another pub- 
lisher's name to a pamphlet, as printed for that other, when» in Ikct, it was 
publuhed for himself. That this was the fact in the present case, Mr. 
Miller being the real publisher of this Muteum^ but having advertised it, 
and published it as printed for Mr. Almon, without consulting Mr. Almon, 
or having his consent or approbation. That, on the contrary, as soon as 
he saw his name put to it, as being printed for him, he immediately sent a 
note to M r. Miller, expressing his disapprobation and dissatisfiu^tion. That be 
himself had no concern whatever in the London Museum ; that he was not 
at home when the books wers sent to his shop; that the whole nomberseat 
to his shop was 300 ; that about sixty-seven of them had been sold there b j 
a boy in the shop, but without Mr. AImon*s own knowledge, privity, or ap* 
probation; that as soon as he discovered it, he stopt the sale, ordered the 
remainder to be carried up into his garret, and took the first opportunity to 
return them to Mr. Miller. That it was not proved that the person who 
sold them was Mr. Almonds servant, or employed by him, or that Mr. Al- 
mon was at all privy to the sale. An affidavit was offered of Mr. Mack- 
worth, one of the jury, who understood Lord Mansfield to have said at 
the trial, ** That this was conclusive evidence ;** otherwise^ he Mr. Mack* 
worth, was convinced in his own niind, that the defepdant ought Aot be found 
guilty ; and, if he had apprehended that the jury were at liberty to exertrise 
their own judgment, he would have acquitted the defendant Per curiMm: A 
Juryman's affidavit, with regard to his sentiments in point of law, at the 
trial, ought not to be admitted, whatever may be the case of his affidavit 
tending to rectify a mistake in (act Lord Mansfield, in reporting the evi- 
' dence, said, he had told the jury, that there was evidence of the publica- 
cation, if they believed the witnesses. And he said, he had directed them 
(as he always had done, and as he took the law to bf) that if they were 
not satisfied that the blanks were filled up in the information in the true 
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servant, in the publication of a libel, although it could 
be shewn that such publication was without the pririty 
of the proprietor. 

In this case, the counsel, amongst other things, con- 
tended, that actus nonfacit reum, fiisi sit mens rea ; so 
that, if the act of publication, which constituted the 
crime, was proved to be, not the publication of Mr. 
Walter, but of another, the jury would be bound to ac- 
quit the defendant. 

Lord Kenyan said, he was clearly of opinion, that the 
proprietor of a newspaper was answerable criminally, as 
well as civilly, for the acts of. his servants or agents, for 
misconduct in the conducting of a newspaper. That 
this was not his opinion only, but that of Lord Hale, 
Justice Powell, and Mr. Justice Forster ; all high law 
authorities, and to which he subscribed. This was the 
old and received law for above a century; and was not 
to be broken in upon by any new doctrine upon libels. 
The defendant was found guilty. 

In The King y. Cuthely K. B. 1799, the same doctrine 

sense and iqeaning of the writer^ they ought to acquit the defendmnt; and 
that the epithets used in the iDformation were inferences of law» drawn from 
the paper itself, and not facts to be proTed. And the court were of opi« 
nion that none of the matters urged on behalf of the defendant, nor all of 
them added togelher, were reasons for granting a new trial, whatever 
weight they might have in extenuation of his offence, and, in consequence^ 
lessening his punishment ; for they were exceedingly clear and unanimous 
inopinion, that this pamphlet, being bought in the shop of a common knowo 
bookseller and publisher, importing by its title-page to be printed for him, 
is a sufficient pnina ,^ici> evidence of its being published by him \ not in* 
deed conclusive, because he might have contradicted it, if the hc^ would 
have borne it by contrary evidence ; but as he did not offer any evidence 
to repel it, it must Tif believed to be true) stand good till answered, and be 
considered as coQclusivt- till contradicted. Rex v. Alnum, Mick, Ttrm, 1 1 
Geo. 111. B. R. d Burr. Rq>. 9696. 
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was holden ; and the present noble judge of that court 
has repeatedly expressed an opinion in conformity widi 

^ that of his predecessors on the same subject. King v. 

} White, M. T. Guildhall, 1811." 



I 



4. OF THE RULES OF EVIDENCE APPLICABLE TO THE 
' PROOF OF THJS OFFENCE. 

The criminal intention charged upon the defendant 
in legal proceedings on libel is generally matter of form ; 
and we have already shewn what the law implies by 

\ such imputation* An express criminal intention there- 

fore requires no proof on the part of the prosecutor ; 
and admits no proof on the part of the defendant to re- 

I but it. A man's meaning abstracted from the fact can* 

not be put in issue. 

Upon this subject we shall give an extract from the 
unanimous opinion of the judges, delivered upon the se- 

, cond reading of the libel bill, upon questions put to 

them by the house of lords.' 

'^ The crime/' say their Lordships, " consists in pub- 
lishing a libel ; a criminal intention in the writer is no 
part of the definition of the crime of libel at the com- 
mon law.^' " He who scattereth firebrands, arrrows, and 
death/' (which, if not an accurate definition, is a very 
intelligent description of a libel) is ea ratione criminal ; 

^ For a more full discusnoD of this subject, vide Chapteis HI. aod IV. 
Book 1. of this work 9 in which the otgections to this doctriue are largely 
discussed, and, it is presumed, are satisfactorily answered. 

* This opinion was delivered in the house of lords, April Vft 179d» by 
the Lord Chief Baron of the Exchequer. It is to be found in Dodsley's 
Annual Register, I79t. 
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it is not incumbent on the prosecutor to prove his intent, 
and on his part, he shall not be heard to say, '^ Am 1 
not in sport ?'' But inasmuch as a criminal intention 
may conduce to the proof of the publication of all libels ; 
and inasmuch as that criminal intention is of the sub- 
stance of the crime of libel in some cases by statute; 
cases may be put where a witness is competent and 
admissible to prove the criminal intention on the part of 
the prosecutor ; and it may be stated as a general rulef, 
that in sdl cases where a witness h competent and ad* 
missible to prove the criminal intention, a witness will 
idso be competent and admissible to rebut the impu* 
tation/^ 

On a trial in an information for a libel, depositions 
taken before a justice of peace, relating to the fact, th^ 
deponent being since dead, were not allowed in evi- 
dence by K. B. after advice with the judges of C. P. 
Incases of felony, such depositions taken before a jus- 
tice of peace in case the deponent dies, may be used in 
evidence by statute 1 and 2 Ph. and Afar. c. 13 ; but 
this cannot be extended f^her than the particular case 
of felony. Salk. 281 ; Comb. 358, 359. 

A libel must be proved to be written in the county 
laid in the indictment, to convict the defendant of mak- 
ing the libel ; all matters of crime being local/ 

' The publisher of a Weekly Register receiTed an anon3rinou8 letter, ten- 
dering certain information copceming Ireland, and desiring to know to 
whom the letter, should be directed, to which an answer was returned in 
the Register ; after which two letters were received in the same hand- 
writing, directed as mentioned, and having the Irish po6t*mark on the 
envelopes, which two letters were proved to be the hand-writing of the 
4efendant; and the letters themselves contained expressions indicative of 
the writer*s having sent them to the publisher of the Register in Middlesex 

pp 
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A gazette is evidence of all acts of state ; attd thcare^ 
fore a gazette, in which it was stated, that certain ad- 
dresses had been presented to the king from different 
bodies of subjects, expressing their loyalty, &e. wa» 
admitted in evidence to prove an averaient in an iafor* 
mation for a libel, " that divers addresses had been 
presented to his Majesty, &c." The King v. Holt^ 5 
T. h. A36^ . 

In an indictment for a libel, die post-mark of a par- 
ticular place within the county^ in which the venue is 
laid, upon a letter containing the libel, is not sufficilent 
evidence of a publication there by the defendant. Bat 
if a libellous letter is sent by the post, addressed to the 
prosecutor at a place out of the county in which the 
venue is laid in an indictment for a libel, still if it was 
first received by him within that county, this is a suffi* 

Ibr pid>1icatioii. Thtf was held to be suflkieiit evide&ce for Uie jury to 
find a publication in Middlesex by the procurement of the defendant. 
Rex y. Johmoih 7 E. R. 65. 

Venub. — The venue in an ac^on ibr a tibel written in one county, and 
•ent into another, cannot be changed into the county where written ; for 
the defendant caouot iwear» that the cause of action arose wholly in that 
county. IT. iJ. 571. 

But the court will change the venue, in an action for a tibel, into a 
county in which it was both written and pnblisbed. ST.R, SOG. 

So^ if written in England, and sent by letter out of the kingdom, it may 
be changed (from London where it was laid) to the county where it was 
written. 5 7^.12.653. 

*i This point has been much discusMd in a late case, in T3W Kmg ▼. 5WC- 
Umf Hih Term. '^6 O, III. In which the court of K. B. held, that Uie 
recital of focts in the preamble of an act of parliament, and the sCatemeot 
of facts in the King's proilumation, were receivable as primm fmeie and 
general evidence of the truth of those fiui% in order to sustain tlie aver- 
nents in an informatioD against the defendant for a ItbeL^— Q. 3 MemU emd 
SeU^s Reports. 
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oient pqblioation by the defendant to support the in- 
dictment. Bex v. Watson, I Camp. 21 A. 

On the trial of an information for a libel in a news- 
paper, the defendant had a right to have r^ad in evi« 
dence any extract from the same paper connected with 
the subject of the passaj^e charged as libellous^' al- 
though disjointed from it by extraneous matter, and 
printed in a diifm'ent character. Hex y^ Lambert^ 2 
Camp. 399. 

In an action for a libel, after the libel cm which the 
action was brought had been read, the plaintiffs coun- 
sel offered in evidence other hbels written by the de- 
fendant* This having been objected to,*on the ground 
that. the plaintiff could pot give in evidence any thing 
which would of itself constitute a ground for a distinct 
action. Lord Kenyon, C. J. said, he thought that the 
evidence was admissible, and compared it to actions for 
slander, in which evidence of other words besides those 
stated in the declaration were usually received, to shew 
the malice of the defendant Lee v. Huson, Feake^ 

N. P. i«6; 

' it ctWDot be givea in evidencey as a tar to an action for a libel (though 
it if an answer to serioua damages), that the plai^tiff has been in the habit 
4/libeUing the de^df^t Ftsusrly ¥. Tipper^ % Outip. 76. Seeui^ Wil- 

In the former case^ Mansfidd* C. J. observed, that the evidence did not 
amount to an absolute dofence, but was most essential with respect to the 



His lordship added, ^at if two men are in the habit of publishing 
monstrous libels against each other dally, there can be no damage on either 

• So in Buiteil v. MaequtfUr, Middlesex SittingSf after if. T. 1807» 1 
C^mp. y. p. c. 49^ n. the plaintiff, having proved the words laid in the 
declaration, offefed evidence of other actionable words spoken by the 
defendant afterwards: this toeing objected to» on the ground that these 

P p 2 
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In an action on the case for publishing a libel against 
the defendant, in a paper entitled the Weekly Political 
Register, a witness was called, who proved that he had 
purchased one of the papers containing the libel in 
question before the action was brought ; he was then 
proceeding to prove that he had purchased another copy 
of the same paper c^ter the action was brought. This 
Was objected to on the part of the defendant, on the 
ground that the publication of the last-mentioned copy 
might become the subject of a future action, and, 
therefore, that it ought not to be given in evidence to 
increase the damages in this action. But Lord EUen- 
borough, C. J. was of opinion, that, although it was 
not admissible for the purpose of aggravating the da- 
mages, yet it was evidence to shew that the paper was 
circulated deliberately. Plunkett v. Cobbett, before 
Lord EUenborough, Middlesex Sittings, 36th May^ 
1«04. 

latter words might become the subject of a future acttooy Lord EUenbo- 
rough overruled the objectioDt obserring, that evidence might be giren of 
any words as well as any act of the defendant^ to shew ftio mdmo he spoke 
the words which were the subject of the action. Sti|1» however, it would 
be the duty of the judge to tell the jury, that they must give damages for 
those words only, which were the subject of the action. So per Sir J. 
Mansfield, in Piimerty ▼• Tipper^ sittings after H. T. 40 Oeik III. ** In 
actions for words, it has been allowed to give evidence of words sabae- 
quently spoken, for the purpose of shewing that the original words weie 
spoken maliciously and to injure.** But see Mmd r. DmMpiif, PmUp 
If. P. c. 125, wher^ in an action for slander. Lord Kenyon, C. J. confined 
this doctrine to words not actionable in th^nselves; admitting, however, 
that such words might be given in evidence, although it appeared Uiey 
were not spoken to the same person to whom the slander was alleged in 
the declaration to have been spoken. N. This distinction was rgected by 
Lord EUenborough in the preceding case of RmUiU v. Maeqmiier, who 
observed that it was not founded upon any principle* f Cciiip. 75. Cttrr 
V. Hood, &c. 
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An action upon a libel charging in one count, that 
the defendant published it as purporting to be a letter 
from A to B ; and in another, charging generally, that 
the defendant published the libellous matter, is not ^ 
sustained by proof of a publication, wherein the defend- 
ant stated, that in a debate in the Irish house of coih- 
mons, several years before, the Attorney-General of 
Ireland had read such a letter, and then stating the 
libellous matter as said by him in commenting upon 
that letter ; for the characters of the several libels are 
essentially different, though the slander imputed may 
be the same. 

It seems also, that a libellous assertion, that the 
plaintiff " has been for some time past confined on a 
charge of high treason,'' taken as a fact asserted gene- 
rally by the publisher on his own knowledge, would 
refer to the period of the publication, and therefore 
would not be proved by shewing that it was asserted 
to have been said by another some years before, and 
consequently referring to the period when it was so 
said. 

Proof of a warrant to arrest on suspicion of high trea^ 
Sony will not sustain a justification that the plaintiff was 
arrested and confined on a charge qfhtgh treason. Bell 
V. Byrne, 13 E. R. 554. 

The proceedings against the printers, publishers, and 
proprietors of newspapers, either civilly or criminally, 
for any libel contained in such papers, are much facili- 
tated by a modem statute, 3S Geo. III. c. 78, by 
which it is enacted, " that no person shall print or pub- 
lish any newspaper, until an affidavit (or affirmation, in 
case of a Quaker) shall have been delivered at the stamp-' 
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office^ setting forth the real and true names, additions, 
descriptions, and places of abode, of the printer, pub- 
lisher, and of all the proprietors, if they do not exceed 
two, exclusively of printer and publisher ; if they do, 
then of two such pxoprietors, exclusively of printer and 
publisher, specifying the amount of shares, the true 
description of the building wherein such paper is in- 
tended to be printed, and the title of such paper. If the 
proprietors exceed two, then two whose proportional 
shares in the property shall not be less than the propor- 
tional share of any other proprietor, exclusively of 
printer and publisher, shall be named and described in 
the affidavit or affirmation. I'his affidavit or affirmation 
must be renewed as often as the printer, &c. shall change 
his abode or printing-office, or as often as commission*- 
ere for stamp duties shall require. It must be signed 
by the parties making it, and taken by a commissioner 
4>r person specially appointed by commisioners. It must 
be sworn by all the parties if thej^ do not exceed four; 
if they do, then by four, who shall give notice to the 
other parties not swearing, under a penalty of SOL 
^ch affidavits or affirmations shall be filed, imd the 
same, or certified copies thereof, shall, in all proceed- 
ings civil and criminal, touching any newspaper there- 
in-mentioned, be received as conclusive evidence <^the 
tmth of the matters contained in such affidavit against 
the persons swearing, and against proprietors named 
but not sworn, unless such persons shall have deliver- 
ed to the commissioners, previously to the date of the 
newspaper in question, an afildavit or affirmation of 
iheiv having ceased to be printers, &c. of such paper; 
and by the 1 1th section it is enacted, that after such 
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mfiidavit shall be produced in evidence against the per- 
son signing the same, &c. and after a newspaper sball 
h^ produced in eridence^ entitled in the same manner 
as the nevTspaper meationed in such affidavit; and 
wherein the name ef the printer and publisher, and place 
of printing, shall be the same, it shall not be necessary 
for the {daintiff, informant, or prosecutor, or person 
^eekitig to reoorer any of the penalties given by this act, 
to prove that the newspaper to which such trial relates, 
was purchased at any house, &c. belonging to or oc« 
cupied by the defendants or their servant, &c. or 
where tfa^ vsaally carry on the business of printing 
and publishing such paper, or where the same is usually 
sold/' 

The affidavit, together with the production of a news- 
paper corresponding in every respect with the descrip- 
tion of it in the affidavit, is not only evidence of the 
pv^lication of such paper by the parties named, but is 
also evidence of its publication in the county where 
the printing of it is described to be. Rex v. Hariy 10 
EMi^ 94. 

By the ISth section, certified copies of such affidavits, 
&c. shall be delivered by commissioners, or proper offi- 
cer, on payment of one shilling. A copy of such affi- 
davit, &c. certified to be a true copy, under the hand of 
commissioners, or proper officer, shall, on proof of hand- 
writing only, without proving th^ persons signing to be 
a commissioner or officer, be proof of the swearing, or 
affirmation and contents, and that it has been sworn or 
affirmed according to the statute. £very printer or 
publisher must, within six days after publication, deliver 
a copy of his paper, signed by himself, or his publisner. 
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with hi» name and place of abode, to a commissioner or 
other officer, and any person may apply for and shall 
obtain the same at any time within two years from the 
day of publication (on giving surety to return it), for 
the purpose of producing it in evidence in any proceed- 
ing civil or criminal.* 

The different office of the court and jury, on the 
trial of an indictment or an information for a libel, was 
once the subject of much unpleasant and indecoroos 
contention in the courts, and perhaps of some legal 
uncertainty. It had been often holden by Lord Mansfield 
and the court, particularly in the case of The King v. the 
Dean of St. Jsaph, 3 T. B. 488, that the only questions 
for the consideration of the jury were, the fact of pub- 
ishing, and the truth of the innuendoes ; whether the 
subject matter were or were not a libel was deemed a 
question of law for the consideration of the court. In 
the cases \vhich came before Lord Kenyon the same 
doctrine was admitted. Indeed, the unanimous opinion 
of the judges to which we have referred, upon questions 
put to them by the house of lords upon the nature of 
the law of libels, was in unison with the former senti- 
ments of Lord Mansfield and the court of K. B. 

The libel act, however, became law ; and by this act 

* Before this itatute» it l|ad been holden, in the case of 72. ▼. Toplimih 
H. 91 Geo. III. B. R. 4 T. R 196, where the defendant was indicted for 
having published in a newspaper a libel reflecting on the memory of a 
dead person, that evidence that the paper had been sold at the office of the 
defendant; that the defendant, as proprietor of the paper, had given a bond 
to the stamp office, pursuant to stat. 29. Geo. IFI. c. 50, § iO, for securing 
the duties on the advertisements, and that he had from time to time ap- 
plied to the stamp office^ respecting the duties on the paper, was evidence* 
to be left to the jury, to shew that the defendant was the publisher. 
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tranquillity was established in the courts on this much 
agitated point. 

That statute has been often deemed declaratory 
dhly of the common law. It affects^ indeed, merely to 
declare it in term»— -It declares and enacts, ^' That in 
an indictment or information for a libel, where issue is 
joined on not guilty, the jurors may give a general 
» verdict on the matter, and the judge shall not require 
them to find the defendant guilty, merely on the 
proof (^publishing, and on the sense ascribed to the 
supposed libel in such complaint or information." 3% 
Geo. III. c. 60. 
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CHAP. VI. 

OF THE JUDGMENT. 

In case of a verdict agaihst the defendant in an 
action at the suit of an individual, the judgment, and 
subsequent proceedings^ are as in other personal actions. 
Upon a conviction on a criminal proceeding, the de- 
fendant is generally brought up for judgment early in 
the ensuing term ; and, upon the conviction, a fi^sh 
recognisance is generally required, to secure his per- 
sonal appearance to receive the sentence of the comt. 

In the mean time, within the usual interval, he may 
move for a new trial, upon any pf those grounds of ob- 
jections which go either to the Essential merits of the 
case or the regularity of the proceedings. If there be 
any thing substantially defective on the record; if there 
be, in law, no libel, or no sufficient averment of it in 
the indictment, the defendant may move the court in 
arrest of judgment. He may likewise, in libel, as in 
other cases, bring his writ of error ; but, as writs of 
error are too frequently brought for frivolous reasons, 
the court will not suffer him to continue upon bail, or 
delay to pass their sentence, until the merits of his writ 
of error shall be determined. This is the proceedings 
in all misdemeanoiu*s. 
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When the defendant is brought up for the judgment 
of the court he is permitted to produce affidavits in ex- 
tenuation of his offence ; to inform the court of the 
real state of his case, and thereby mitigate the punish- 
ment of his crime. He may shew that he has acted 
under error, irritation, and the impulse of momentary 
anger. He may supply by his own-affidavit, or that of 
others, facts and circumstances necessary to exhibit the 
case in its proper colpurs ; he may produce affidavits to 
his good character^ with a view of shewing that the 
offence of which ho has been found guilty is not of a 
piece with his ordinary habits of life. In these cases, 
the value of repuation is always seen, and the court 
never fail to advert to it in the judgment they pro- 
nounce. 

But he is not permitted, under the cover of this in* 
dulgence, to defeat the purposes of justice. He must 
not abuse the indulgence of the court, and repeat his 
crime in his defence. He must not again libel the 
prosecutor in his affidavits, nor produce any matter 
which vilifies the court, jury, or parties coneemed. 
Least of all, is he permitted to justify, and affirm the 
truth and innocence of that which the verdict has al- 
ready pronounced to be criminal."" 

" A defendant conricted on a criminal proaecutiMi cannot move for a 
new trial after the first four days of the next tcnn f though, if it appear 
to the court at any time l>efore judgment* that ii^ustice has been done by 
the verdict* they will interpose and grant a new trial. Th$ King r^ Holi^ 
Miek.jrem^, 34 Geo. 111. E. R. 4dd. 

When a defendant* who has suffered judgment by defoult in a criminal 
prosecution* is brought up for judgment* each party should come pre- 
pared with affidavits disclosing his own case (if he mean to produce any 
affidavits at all)} but if* in the course of the inquii^*.the court wish to 
Q<l2 
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Some of the ordinary rules in respect to these proceed- 
ings are given in the note below. The King v. Fin- 
nerty, H. T. K.B. 1811. 

have any point further explainedi they will give the defendant an oppor- 
tunity of answering it on a future day. Rtx r. Wilson, 4 Tsrm Rep. 487. 

When a defendant^ who has been conTtcted on an indictmenty oooms 
up to receive judgmeoty the ptoaecutor may read affidants in aggraiatioiib 
though made by witnesMs who were examined at the trial, which afllda- 
davitv the defendant is at liberty to answer. Tke King r. Sharpnmp 1 71 

Where a Mbndant is brought np for sentenee on an iddiotrntat or infor- 
mation, after rerdict, the defesdant*s affidayits shall be Ant read, and then 
these of the prosecution; after which the defendant's counsel shall be 
heard, and, lastly, the counsel for the prosecution. JR. v. Bnmis, Reg. Gem. 
M. 99 Geo. 111. Rsx v. Finmeriy, H. 7. K. B. 181 1. Where a defendant 
is brought ip for judgment by defeult, the proteoutor> attdfivits shall be 
first read, then the defeodanfs, after which the counsel for the prosecution 
shall be heard ; and lastly, the defendant's counsel. But if no aflklavits be 
prodaoed, the defendant's counsel shall be heard first, and then the counsel 
for the prosecution. O. 7. Jtaaa^nid^SS. ledfiMm the practive in the 
latter case. After conviction on a criminal informadqn, to whidi ol^eo 
tions were taken, the defendaut must stand committed pending the consi- 
deration of the judgment, unless the prosecutor expressly consent to his 
'standing out on baiL Rex v. WtMimglmk, 1 BuU AJp. 143. 

After judgment on the defendant for a libel, the court refoaed lo make 
an order on the prosecutor to deposit the original libellous papers with 
the officers of the cottrt 
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CHAP. VII. 

PUNISHMENT. 



In respect to actions on die case for libels, the pu- 
nishment is in the damages, which are levied as in other 
personal actions. 

In criminal proceedings, the punishment is different 
in kind and degree according to the merits of the case. 
The two chief divisions may be said to be, punishments 
without infamy, and punishments with infamy. Those 
with infamy, are such as have pillory, whipping, loss of 
ears, branding, and burning of the subject matter by 
the common hangman, attached to fine and imprison- 
ment. Those without infamy, are fine and imprison- 
ment, or either of them 

It may be here necessary to observe, that the court 
of King's Bench, as the sovereign criminal tribunal, and 
having the universal peace of the kingdom under its 
keeping — shaving no locality, but according to the form 
of its original constitution, following the royal person 
wherever he may choose to lead it, has authority to 
imprison ofienders in any part of England. The court 
employ this, their undoubted apd inherent right, as an 
instrument of leniency, or severity. 
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We have thus endeavoured to mark out the compass 
and general limits of the English law of libel, and to 
make it appear, as far as in our power lay, that this 
branch of the law of England contains nothing contra- 
dictory to the spirit of the constitution, but is, in every 
respect, in perfect conformity with the general criminal 
law of the country. It is unnecessary to say more, than 
that it is an analagous part of a system, which, beyond 
any other code of laws in the civilized world, secures 
the interests of government and establishments at the 
least possible cost of personal restriction ; and is thus a 
practical example of what has always been considered 
as the characteristic of a good and free government, 
that of uniting the peace, order, and union of civilized 
life, with the greatest possible portion of the indepeii- 
dent exercise and enjoyment of our natural facidties. 



THE END. 



Piiatod by J. BELL» CIvrtxmrt, Dniry-laoe. 
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Ihdictment — Common remedy for every crime or public injury — label 
against the government, magistrate^ or individual, from its tendency to 
a breach of the public peace, is the subject of an indictment — General 
nature of the indictment for libel j what is matter of substance ; and 
what of form — The libel must be set out in words or substance j with 
time and place ; suitable averments ; and explanatory innuendos — The 
previous good character of an individual need not be alleged in an in- 
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hiwfti1d«i of this proceeding ; ftnd, in aome respects, its peculiar adyan- 
tagpnH-4jrrounds whereon K. B. limits itself in the granting or refasing 
inibnnations— Celebrated argtiment of Sir Barthofomew Shower oo the 
antiquity and common law usage of inibrmirtiODS^-ObJect of the infbr- 
mation ex trffUiB — Stand upon the same principle of conreniency and 
noceMity rb informations filed by lenre of the court— Shewn to be pait 
of the constitution of thr country and the prerogatives of the crown — Sub- 
ject like other prero^^atirra of the crown to indirect limitation and 
control bv the responsibility of those officers by whom it is administered 
— 'Remous fbr not restrirting them by the stat. 4 and 5 W and M. — ^In 
sonir respects shewn to tie advantageous to the subject — ^Various mies 
laii^ down by the court with respect to granting hiformations — Party 
libelled must deny upon oath the charge against him ; except under 
particular circumstances — ^Tbe Kbellous matter must be directly appK* 
cabie-*«-lmplicative an«l constructive charges will not do— Defendant not 
allowed to justify by sliewing the tmth of the lit>el upon oath — The 
court consider themselves in the nature of a grand jury wlien an infer* 
mation is applied for— Informations filed ex officio stand upon their own 
grounds— The court will not grant an information upon the application 
olthe Attorney General, becanse he has a right to exhibit one ex officio 
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filed by the Solicitor-Generd while office of Attorney-General is vacant 
— ^A collection of leading examples in which informations have been 
grantcfl or revised by the court, 251 to 2<U. 

JuDowifT — Of thb Judcmbnt for ▲ Libel, 298. 

Of bringing up the defendant to receive the sentence of the court upon 
a conviction for a libel — May move for a new trial, or in arrest of jodg- 
ment— May produce affidavits in extenuation of his ofience — Of the 
general nature and form of the affidavits which he is permitted to pro- 
duce—Cases and examples. — See chapter Ju dome vt, 9QS to SCO. 

Jv«T — Power and office of a jury on the trial of an indictment or informa- 
tion for a libel, 157, dQfi— Of the statute 52 Gea IIL called the Limil 
Act, 57* 296* 

JusTiFicATioH^When admitted to be pleaded and when not, S6 to 4t«— 
See title Plea di n o, p. 2^ to 277— How it must be {beaded, 273. 

KiHO— Of libels against the Ring, 9^— Of libels against the King^s go- 
vernment 103 — Rules of constnution and limitation of this K)eciei of 
office— See title Libel, VI. ?II. 

LiBEL.«*See Book I. pa$nm. 
Definition of: genend division^ Book II. Chap. 1. 61, 63. 
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Cbaf 11 AoAivtr Tf s CBmisriAit Relioiov, 64. 
By common law^ by statute; infbrtnation against one Taylpr for divers 
blasphemous expressions ; Cleixlon for a Hhel upon the Trinity ; Rex 
V, WooMon* a leading case; Rex v Peter Annet for a blaspbemons Mbd ; 
against Wtlhams for Piine*s Age of Reason — LimitatioD of the law of 
libel tn respect to this species of it. Chap 11 64 to 71. 

Chap 111- Or Libbls agjunst Morality and thc Law or 
Naturk» 7« 
Ofiences of this kind must be Md commune nceumenium ; prtrate immora** 
Mly, or vk-e, not within this law^Of oLMcene exhibitions; Sir Charles 
Sedle>*s case^-Extent and comprehension of the common law in respect 
to nuisances to morality — Case of Hill ; of Curl ; of Wilkes for the Essay 
on Woman— C III 72 to 75 

Chap IV Of Libels aoaiicst tbb Law of Natiox8» 76. 

Explanation of tbis species of libel;, prudent limitation and circumspection 

, ofthelawtheMia«— Ca8eofD*£oB; of Lord George Gordon ; of Pettier 

—What persona this branch of the law of libel comprehends.— -Cxposi* 

tion of this branch of the law of bbel by Ellenborougb^ L. C. J. Chap. 

IV. 76 to 80; 

Chaf. V. Of Libbls against thb State akd Cobstitution^ 81. 
DefinitioB and description *• conibrmlty of the Athenian and Roosan law 
with the comoion law herein — Lord Holt's opinion of this spedea of 
public defamation ; Lord Mansfield's opinion; Lord Camden*a opinion- 
Nature of the constitution explained; wherein it admits, limits, and 
prohibits public discussion of this kind — ^Undoubted privilege of English- 
men to write, and petition, within certain bounds — Leading cases of 
libels of the above description ; Rex v. Harrison ; Bedford's Treatise of 
Hereditary Right; Brewster's Solemn League; Brown's Mercurius 
Politicus; Rex «. Nntt; Rex «. Shebbeare^ Rex v. Paine.«-C. V. ^i 
to 89* 

CvAP. VI. Op Lijbbu agaibsx thb Kibo ABDiiisGovBairafB,BT,90. 

lUvereBce of the law ibr tbe peiBoo and oAce of the king; grossest species 
of slBnder-*Poniierly holdea, and punished, as high treason — Sir William 
Ashtonconvictsd of high treason ibr pubbahing ballads against the king- 
Similar oonvktion of ThoBiaa Burdetlbr a libel against Edw.lV.— Case 
of John Alkerter for verbal slander of the king — Severe punishment of 
Hbel against the king's ministers in the reign of Henry Vli.— -Deter- 
mination of the judges in Pine's case, that libels against the Viug and 
bis ministers did not amount to treason; but were, nevertheless, very 
bigb and enormous crimes— The king pot contained in the statute West- 
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minster Ist^Varioos statute laws, suUecdng this offence to aerere pe- 
nalties, in the reigns of Edw. VI. Henry VIIL Elizabeth and Anne^ 
Case of Browne for a libel against Queen Elizabeth — Libel in Misfi 
Journal — Rex v. Wilkes for the North Briton ; Rex v. Keanley» Wil- 
liams, Almon, WoodfJeJl — Rex v, Lambert and Perry — Definition of 
the boundaries of the offence of libel against the monarch personally.— 
C. VI. 90 to 102. 

Chap. VII. Of Libbls aoaivst the Kiiro*s Gotbrxmsxt» 108. 
The privilege, and limitation of the rights to discuss the characters 
and measum of the public officers and servants of the executive 
magistrate — Opinion of Hume thereon—- Inquiry into the grounds 
of thb liberty ; its just boundaries shown ^ the exercise4>f this right grew 
out of the Revolution — Effects of the Revolution upon the hbeity of the 
press — Cases upon this branch of the law of libel since the Revolution j 
Rex «. Beare, Rex «. Lawrence, the Queen «. Fitzgerald, the Queen «. 
Brown, the Queen «. Bedf<lrd, the Queen v. Tutchin — Lord Holfs sen- 
timents upon this species of libel— Various cases cited — The case of the 
King «. Franklin for the Hague letter, attributed to Lord Bolingbroke — 
Raymond, C. J. his opinion on the law of libel generally — Sir PhiUp 
Yorkers (afterwards lord Hardwicke) opinion of this law— Vanoos cases 
cited in this branch of libel— Rex «. Home— Lord KeAyon*s administra- 
tion of the law of libel, in the several cases of the Rex «. Holt^ Winter' 
bottom, Eaton, Wakefield, Cuthel, Simmonds, Jordan, ^cc — Lord El- 
lenborough's, in The King v. Cobbett, Fisher, Lovel, Jones, Drakard,&c«— 
C.V. 105 to 115. ^ 

Chap. VIII. Of Libbls against the ^Two Houses op Pablia- 

MENT, 116. 

Definition and description — Cases of the King v. Rayner, Stockdale, and 
Reeves ; on prosecutions directed for libels against parliament — Slanders 
of this kind may be considered as Contempts—Docinne of contempts 
of parliament explained — ^It is the self defence of a court — ^Various ex- 
amplei 9f libels against parliament, and its particular members— Con- 
stitutional supervision and limitation of the practice of proceeding for 
contempta— Various cases cited and commented upon in this branch of 
Libel — Exposition of the meaning of privilege, as respects the Hooaeof 
Commons, in determining the offence of libel, and punishing it— The 
constitutional notion of privilege; its boundary and limits; the import- 
ance of its preservation and exercise.— >116 to 168. 

Chap. IX. Of Libels against Courts op Justice, 155. 
Contempts of Courts defined— 'definition of this qiecies of libel : dilfierent 
sorts of contempts— Original of the commitment for contempts^-JLord 
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Chief Justice Wilmof t opiniofi thereoa — Hawkins's opinion — Constitu- 
tional competency of a Court to commit for contempts— Objections 
against this mode of proceeding discussed .and answered-^Various pre- 
cedents — Lord C. Parker*s opinion on this subject — Lord Hardwicke*s 
division and summary of the law respecting iibeis against courts of jus* 
tice— Memorable instance of a summary jurisdiction exercised over 
libels in the court of Common Pleas — Libels on the court of King's 
Bench. How ftr the publication of judicial proceedings may be pu* 
nished— It may be libellous to publish expmrie examinations taken be- 
fore a magistrate — Case of Rex v. Lee» Rex v. Hart and White-*-Reme* 
dies of courts of justice by indictment, Slc. or attachments, and of in- 
dividuals by private action and otherwise. — 15*3 to 109; 

Chap. X. Of Scahdalvm Magnatum, 163; 
Defined; origin of the statute; enhances the punishment of an ofi^nce 
which was before acknowledged and punishable at common law — Vn^ 
rious examples and cases comprehended within this statute — ^Infrequency 
of this action, and the reason stated^-Case of £arl Sandwich «. Miller.— 
C. VIU. 164 to 168. 

Chap. XL Op Likels agaiitst Maoisthatbs, 169* 
Definition and description — Lord Coke's opinion : Hobart, &c. — Severity 
of Wrenna|n*s case ; Jeflfe*s case ; Rex v. Staples — Lord Holt*s opinion 
of this species of libel in the .Queen v. Langley — ^King v. Hart and 
White, Lake «. King — ^Nothing to be construed a libel which is neces- 
sary to the course of legal proceedings. This rule explained in the 
cases of Astley «• Younge, and Rex «. Baillie, and in other cases — Lord 
Mansfield's opinion — No memorial, or petition for redress, if application 
be made to the proper persons, can be a libel under this head.— 169 
to 173. 

Chap. XU. Op Libbls against Private Persons, 174. 

Distribution of the subject-matter of this species of libel: — 1. Of libels 
charging a person with crimes and misdemeanors.— d. Of libels, which 
tend to injure him in his office, profession, trade, and calling.-^. Of 
libels which hold him up to scorn and ridicule ; impair him in the enjoy 
meats of general society, and injure thqse imperfect rights of friendly 
intercourse and mutual benevolencee, which man has with respect to 
man, 160, l6l. 

First, Op Libels charging a Man with Crimes. — Definition and de- 
scription of this species of slander; limitation thereof— No libel when the. 
charge is made in the prosecution of justice^ or in the course of due legal 

S S 



Digitized by 



Google 



INOAX TO THE FBINdPAI. tUTTBHt. 

proceediog^Various examplei* 163, l64r— Pub1ii|>iog the Report af a 
Secret Committee of the Bouse of Common^ though it Biay contain io- 
jurious matter to an iodividual, is do libel— The |Cing «. Wright, 1 to— 
Important distinctions and qualifications in this branch of judicial imres- 
tigation— Opinion of Lawrence* J. in K. B. 167.— Various cases cited 
wherein this principle is acknowledged, and the just timits ascertained. 
—The King v. Lord Abingdon— The King v. Creerey, M- P.— Whait are 
libels, and what are innocent publications, under this head, 174 to 19I7* 

Secondly, Of Libels against a Man with respect to BuOrri^E. 
— Description of this ^>ecieB of libel } various examples and cases, 197 
to 109. 

Thirdly, Of Libdls against a Man in hisPrOfeuion and Calling, 
199— Description of this species of libel : various examples — Privileged 
communications i when made in the confidential disdoeures of friend- 
ship, business, admonition, &c.— Not a libel to ridicule a hterary compo- 
sition — ^To criticise plays and performers*, to investigate works of sdeiice, 
and pronounce a fair judgment upon the labours of others, provided there 
be, independent of the criticism, no personal malice i no unfaiir and 
calumnious admixture of the author and his works, 199 to 1^* 

Fourthly, Of Libels which injure a Man in his Trapb or Call- 
ing, S07.— Description of this species of libel : various examples — ^Pri* 
vileged communications—No libel for giving a written character o/a ser- 
Yant, though specific charges of fraud be made— Confidential communi- 
cations which respect a man*s trade, unless express malice and fidsehood 
be proved, not actionable, 007 to 209- 

Fif thly,Of Libels which expose a Man to Scorn and Ridicule. 
Distinction in this branch of the law of Ht)el between written and parole 
slander — ^The difference Ailly discussed, 910 — Many cases adduced to 
prove that words become actionable when written which are not action- 
able when spoken, 214, 218,— Recent decisions on this subject— Thorley 
V. Kerry, Exc. Chamb. E. T. 1812 — ^Robinson r. Jermyn, 1 Price's Re- 
ports — ^Various examples of libels for special injuries — Of libels which 
tend to ridicule a man, to bring him into contempt, and suleject fcim to 
unjust and indecent animadversion — Numerous cases cited* 210 to 2iM. 

Sixthly, Of Libels against the Dead, 207 — ^Description, extent, and 
limitation of this species of Hbel — Must be laid to be written ** With an 
iBtent to provoke the Hving'*— ^ases thereon, 227 to 2S0* 

Chap. XIII. Op the Construction and Certainty of a Libel, 231. 

The law repels all subterfuges and frauds upon its understaiading — Ap- 
plies a common apprehension to the terms of scandal — Will no.t suffer 
its jussice to be jgyaded by pitiful s^btleties^Variou^ rules and exam'^le^ 
231 to 240. 
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Or TBI CiRTAUiTT o# A LiBBL, ^id.*— Of the kindf degree^ and ■»«. 
sure of certainty which the law reqairai-— Bxamplet and cMes— Of Kbeli 
agaiMt public bodies, corporation^ &c 210, 9t(K 
For the remaining branciies of this law, consnlt the ladex generally, but 
pradpaNytbe titles, Infentation, Indictment, Action on the oase^ 
Pleadings, Eridenoe, Judgment, Punishment, and fiistorioal Dedoc* 
tion of the Law of Libel, Book L 
LiBBRTT OF THB pEBss. — Constitotional acceptance of this term; the 
Just compass and boundary of this right^How limited by the lawiof 
libel. See Hist Deduct Book L Chap. IV. 
Maoistratbs. — The nature of libels against them, and proceedings there- 
on; sometimes in the nature of attachments ibr contempts. See title 
LiBBL, Chap. II. 169* 
Mastbb. — ^Responsibility of a mas(^, criminally, for tiie act of his senrant^ 

who publishes a Kbel out of his shop, 45, 985t. 
Maliob. — ^How ftir it is necessary to aver maKce, and to prove it— Of the 

words nuiUtiote,/kU9f it. p. ft4I to 1^5^ See Indictment 
MiH iSTBRs. — ^Ministers of State ; how for they may t>e affected by libels- 
Constitutional reasons for protecting them — Lord Holt*s opinion on this 
subject Title Libbl, p. 103 and ld9. 
Not Guilty— When to be pleaded ; what may be given in evidence under 
it — See title Plbadiwo, and chapter Pleadiho. Book III. Chap^ 
IV. p. «69. 
Parliament — Of libels against the two Houses of Parliament See title 

Libel, Chap. VIII. 115. 
Petition IN o^Express reservation of this right by the constitution— Na« 
ture^ extent, and abuse of this privilege. See title Libbl, Chap. V. p. 81. 
Pleading — 1st, Of the usual pleas in libel : of the plea of Not Guilty : 
what the plaintiff is required to prove under it ; what the defendant may 
give in evidence under it, 260 — ^That the supposed libel was a judicial 
proceeding : petition to a competent power; fair narrative of a trial at 
Jaw ; an innocent publication by reading out of a book ; copy of a report 
of the House of Commons ; admonition or caution to a friend ; confi- 
dential communication; Christian reproof; fair criticism and investiga^ 
tion of science, 220— Of what may be gi?en in evidence by way of miti- 
gation of damages; viz. that there was ground of su^icion, though no 
actual proof of the truth of a libel, &c— £ar2 of Leicester v. TFo/ler, and 
other cases, 269 to 277. 
2d. Of the Justification of a Libel, 271 — ^In what cases permitted 
by law ; reasons for admitting it ; the nature of it; defendant mUst not 
justify in loose and general terms—How he should justify — ^No justifica- 
tion allowed in criminal proceedings for libels; reasons thereof— Whole- 
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iomie check of the law apon any incoDFenience which might probably 

renit from thii rulc^ 271 to 277- 
pRiMTER — Liability of a printer in respect to the publishing of a lihd^ f 85, 
PnooF — Of a libel; rules of evidence applicable thereto, 288. 
PuBLicATiov — What shall be deemed a puUicatiou in law — Cases tad 

examples — ^Publication necessary to the completion of the libel, 244. 
PumsBMBNT — Variety and degrees of it— Power of the King*s Bench 

therein, SCO, SOt. 
Sc^jiDALUM Maghatuii. See titles Historical Deduction and 

LiBBL, Chap XU. 16S. 
Slabdbb — Distinction between sUnder written and spoken. See title 

LiBBL, Chap. Xli. 210. 
Servant — ^Printer or bookseller liable for the publication of a libel by a 

servant employed in hisshop— Reasoasof this responsibility — Objections 

answered— Various cases and examples cited, 283 and 44. 
Tri AL — Of the offices of the court and jury upon the trial of a libel. See 

title Historical Deductions, &c. p. 288 to 297. 
Verdict—^ the consequences in a dvil or criminal proceeding, i09 

to 302. 



Malid bf J. BELL, Owe Ooort, Jhttrj-taae. 
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